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Briefings on How To Use the Federal Register— 

For information on briefings in Chicago, IL, New York, NY, 
and Washington, DC, see announcement on the inside 
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(not published on Saturdays, Sundays, or on official holidays), 
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published by act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
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issuing agency. 
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check or money order, made payable to the Superintendent of 
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There are no restrictions on the republication of material 
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Public Lands—Rights-of-Way 
Land Management Bureau 


Savings and Loan Associations 
Federal Home Loan Bank Board 


Telephone 
Federal Communications Commission 


Televison Broadcasting 
Federal Communications Commission 


THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT 


Any person who uses the Federal Register and 
Code of Federal Regulations. 


The Office of the Federal Register. 


Free public briefings (approximately 2 1/2 hours) 

to present: 

1. The regulatory process, with a focus on the 
Federal Register system and the public’s role 
in the development of regulations. 

. The relationship between the Federal Register 
and Code of Federal Regulations. 

. The important elements of typical Federal 
Register documents. 

. An introduction to the finding aids of the 
FR/CFR system. 


To provide the public with access to information 
necessary to research Federal agency regulations 
which directly affect them. There will be no 
discussion of specific agency regulations. 


CHICAGO, IL 


WHEN: 
WHERE: 


July 8 and 9; at 9 a.m. (identical sessions) 


Room 1654, Insurance Exchange Building, 
175 W. Jackson: Blvd., Chicago, IL. 


RESERVATIONS: Call the Chicago Federal Information 


Center, 312-353-4242. 


NEW YORK, NY 


WHEN: July 9 and 10; at 9 a.m. (identical sessions) * 


WHERE: 2T Conference Room, Second Floor, 
Veterans Administration Building, 252 
Seventh Avenue (between W. 24th and W. 


25th Streets), New York, NY. 


RESERVATIONS: Call Arlene Shapiro or Steve Colon, New 
York Federal Information Center, 
212-264-4810. 


WASHINGTON, DC 


WHEN: September (two dates to be announced 
later). 
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Separate Parts in This Issue 
Part Il 


Department of Energy, Office of the Secretary, and 
Office of Hearings and Appeals 
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Part lll 
- 27406 Department of Health and Human Services, Health 
Care Financing Administration 


Reader Aids 

Additional information, including a list of public 
laws, telephone numbers, and finding aids, appears 
in the Reader Aids section at the end of this issue. 
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CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


26 CFR 
1 (2 documents) 


602 (2 documents) 


Proposed Rules: 


27244- 
27247 





Rules and Regulations 


This section of the FEDERAL REGISTER 


Prices of new books are listed 
first FEDERAL REGISTER issue 
week. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 930 


Cherries Grown in Michigan, New York, 
Wisconsin, Penns Ohio, 
Virginia, West Virginia and Maryland 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule: establishes free and 
restricted percentages applicable to 
cherries acquired by handlers during the 
1985-86 fiscal period, and the rate of 
charges for receiving, processing, storing 
and other costs related to reserve pool 
cherries for such period. This action is 
necessary to promote orderly marketing 
in the interest of producers and 
consumers. 

DATES: Effective period, May 1, 1985, 
through April 30, 1986. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary's 
Memorandum 1512-1 and Executive 


Order 12291, and has been designated a ° 


“non-major” rule. William T. Manley, 
Deputy Administrator, Agricultural 
Marketing Service, has certified that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

This rule is issued under Marketing 
Order 930 (7 CFR Part 930), regulating 
the handling of tart cherries grown in 
eight States. The marketing order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The rule is 
. based upon the recommendation and 
information submitted by the Cherry 
Administrative Board (hereinafter 


referred to as the “Board”) and upon 
other available information. 

This rule adds a new § 930.301 under 
Subpart-Rules and Regulations effective 
under M.O. 930. Section 930.301 
establishes free and restricted 
percentages of cherries acquired by 
handlers during the fiscal period ending 
April 30, 1986, at 93 and 7 percent, 
respectively. The Board met on June 20, 
1985, to consider supply and market 
conditions and other factors affecting 
the need for such regulation. It 
recommended setting such free and 
restricted percentages for cherries 
acquired by handlers. The free 
percentage fixed for a fiscal period 
represents the percentage of a particular 
crop which would meet the expected 
demand for processed cherries during 
that period. A quantity of cherries in 
excess of the estimated demand is 
represented by the restricted 
percentage. Restricted percentage 
cherries may be processed and stored in 
a reserve pool for the benefit of the 
growers, or the producer may divert 
such cherries to dried or juice products, 
export them to certain foreign countries, 
or leave them unharvested. Reserve 
cherries which ere pooled are processed 
and held in storage for later release into 
normal commercial outlets. 

The free and restricted percentages 
for the 1985-86 fiscal period adopted by 
the Board were based on the production 
estimate released by the Crop Reporting 
Board of USDA on June 19, 1985, and 
other estimates developed by the Board 
relative to potential demand, carryover, 
etc. Total U.S. production of tart 
cherries is estimated by the Board to be 
268 million pounds, with 247.6 million 
pounds of the total expected from the 
area regulated under M.O. 930. The 
Board recommended free and restricted 
percentages based upon the following 
estimates: 


(3) 
Demand: (4) Total (frozen, canned, other) 
Percentages: 

cae 


(8) Free percentage (100 percent minus re | 
StriCted PerCOMt—MNOM 7). ...n.asncernrarnevenrene sd 
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The estimated demand of 238 million 
pounds plus the amount set aside for 
additional market growth would make 
available for sale a quantity of tart 
cherries for processing substantially in 
excess of 110 percent of average sales in 
recent years. 

The rule also adds a new § 930.311 
under Subpart—Rules and Regulations 
which establishes a handler 
compensation rate to be paid by 
producers having an interest in the 
reserve pool. Under M.O. 930, whenever 
the Secretary fixes free and restricted 
percentages for a fiscal period, each 
handler must set aside for the reserve. 
pool a portion of the cherries acquired 
by such handler. Reserve pool cherries 
must be be set aside by handlers in 30 
pound capacity containers in the form 
commonly referred to in the cherry 
industry as “5 plus 1 frozen cherries” 
(five pounds of raw pitted cherries 
combined with one pound of sugar) and 
must be stored thereafter in a freezer 
storage facility. Since the equity in the 
cherries remains with the producer, the 
producer must pay the handler for these 
services—i.e., receiving, processing, 
necessary materials, storing, and other 
related costs. As a general rule, these 
costs are deducted by the handler from 
any monies due producers for deliveries 
of free percentages cherries. The Board 
solicited data from handlers relative to 
their estimated costs and unanimously 
recommended the compensation rates 
hereinafter set forth based on that data. 
Cherry growers and handlers need to be 
aware of the rates of payment for 
services on reserve pool cherries as 
soon as possible, because the harvesting 
and processing of cherries has begun. 
Compliance with this rule requires no 
advance preparation on the part of 
cherry handlers. 

Accordingly, the Secretary finds that 
upon good cause shown it is 
impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice, engage in other 
public procedures, and postpone the 
effective date of this rule until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this rule 
is based and the effective date 
necessary to effectuate the declared 
policy of the act. The harvesting of 
cherries began about mid-June, and the 
rule should become effective as soon as 
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possible to enable growers and handlers 
to make necessary decisions pertaining 
to the harvesting of cherries. In addition, 
the marketing order requires that this 
rule be effective for all cherries acquired 
by handlers during the entire fiscal 
period (May 1, 1985, through April 30, 
1986). Interested persons were given an 
opportunity to submit information and 
views on these requirements for the 1985 
season cherry crop at an open meeting 
at which the Board recommeded 
implementation of such requirements. 
Cherry growers and handlers have been 
apprised of such requirements. It is 
found that this rule will tend to . 
effectuate the declared policy of the act. 


List of Subjects in 7 CFR Part 930 


Marketing agreements and order, 
Cherries. 


PART 930—[ AMENDED] 


i. The authority citation for 7 CFR 
Part 930 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Sections 930.301 and 930.311 are 
added to read as follows: (§§ 930.301 
and 930.311 expire April 30, 1986, and 
will not be published in the annual Code 
of Federal Regulations). 


§ 930.301 Free and restricted 
percentages. 

The free and restricted percentages 
applicable to all cherries acquired 
during the fiscal period May 1, 1985, 
through April 30, 1986, shall be 93 
percent and 7 percent, respectively. 


§ 93.311 Handler compensation rate. 


During the fiscal period May 1, 1985, 
through April 30, 1986, each handler 
shall be compensated by producers (or 
their successors in interest) having an 
interest in the reserve pool as follows: 

(a) At the rate of $0.22 per pound of 
reserve pool cherries received as raw 
unpitted cherries, and processed into the 
form of 5 plus 1 frozen cherries (five 
pounds of raw pited cherries combined 
with one pound of sugar) packed in 
containers as specified in § 930.104(a) of 
this subpart, and for storage in a 
suitable freezer storage facility for 30 
days from the date such cherries are 
placed in such storage facility; and 

(b) At the rate of $0.045 per pound of 
reserve pool cherries as specified in 
§ 930.311(a) of this section, for storage 
thereafter in a suitable freezer storage 
facility. 


Dated: June 26, 1985. 
Thomas R. Clark, 
Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
[FR Doc. 85-15830 Filed 7-1-85; 8:45 am] 
BILLING CODE 3410-02-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 9 


Public Records; Freedom of 
Information Act; Granting Appeals 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Final rule. 


SUMMARY: The Nuclear Regulatory 
Commission revises one section of its 
Freedom of Information Act (FOIA) 
regulations to provide that appeals from 
initial denials of requests for 5 
information under the FOIA shall be 
decided by the Secretary of the 
Commission, with the advice and 
concurrence of the Office of General 
Counsel, instead of being decided by the 
Commission. The Secretary will be 
required to consult with the Commission 
before granting an appeal. 


EFFECTIVE DATE: July 1, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Theresa Hajost, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (202) 634-1493. 


SUPPLEMENTARY INFORMATION: Under 
the Commission's current FOIA 
regulations (10 CFR 9.15), appeals from 
initial denials of requests for documents 
under the FOIA (5 U.S.C. 552) made by 
committees, boards, panels, and offices 
reporting to the Commission are 
addressed to the Commission. Under 
section 161(n) of the Atomic Energy Act 
of 1954, as amended, 42 U.S.C. 2201(n), 
the Commission has the power to 
delegate functions such as this to “other 
officers of the Commission.” 


The Commission is delegating the 
FOIA appeal function to the Secretary of 
the Commission. The Secretary will 
exercise this authority only with the 
advice and concurrence of the Office of 
the General Counsel. The Secretary will 
consult with the Commission when 
granting an appeal. When denying an 
appeal, the Secretary will consult with 
the Commission as appropriate. 
Decisions of the Secretary on appeals 
shall constitute final agency action. 

Appeals currently pending before the 
Commission will be referred to the 
Secretary. 
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Because this is a rule of procedure 
and practice, the Commission finds, 
pursuant to 5 U.S.C. 553(b)(A), that 
advance notice and opportunity to 
comment are not required. Accordingly, 
the Commission finds that because these 
amendments relate solely to matters of 
agency organization, procedure, or 
practice, good cause exists for omitting 
notice of proposed rulemaking and 
public procedure thereon, as 
unnecessary, and for making the 
amendments effective upon publication 
in the Federal Register. Because this 
revision is not a final rule requiring 
notice of proposed rulemaking, under 5 
U.S.C. 553, the provision of 5 U.S.C. 603 
requiring a regulatory flexibility 
analysis does not apply. 


Environmental Impact: Categorical 
Exclusion 


The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 


Paperwork Reduction Act Statement 


This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501, et 


seq.). 
List of Subjects in 10 CFR Part 9 


Freedom of information, Penalty, 
Privacy, Reporting and recordkeeping 
requirements, Sunshine Act. 


For the reasons set out in the 
preamble and under authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 553, the NRC is adopting 
the following amendments to 10 CFR 
Part 9. 


PART 9—PUBLIC RECORDS 


1. The authority citation for Part 9 
continues to read as follows: 


Authority: Sec 161, Pub. L. 83-703, 68 Stat. 
948 (42 U.S.C. 2201); sec. 201, Pub. L. 93-438, 
88 Stat. 1242 (42 U.S.C. 5841). Subpart A also 
issued under 5 U.S.C. 552; Subpart B also 
issued under 5 U.S.C. 552a; Subpart C also 
issued under 5 U.S.C. 552b. 


2. In § 9.15 paragraphs (a) and (b) are 
revised to read as follows: 


§ 9.15 Committees, boards, panels, and 
offices reporting to the Commission 


(a) For boards, panels, and offices 
reporting directly to the Commission, 
and the Office of the Executive Legal 
Director, the initial determination on a 
request for records or request for waiver 
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or reduction of fees for locating and 
reproducing such records, required by 
§ 9.9 shall be made by the head of such 
board, panel, or office or his designee, 
instead of the Director, Office of 
Administration, and an appeal of an 
adverse determination shall be made to 
the Secretary of the Commission instead 
of the Executive Director for Operations. 

(b) The Advisory Committee 
Management Officer shall make the 
initial determination required by § 9.9 
on requests for records of advisory 
committees established pursuant to Part 
7 of this chapter, including the Advisory 
Committee on Reactor Safeguards, or 
requests for waiver or reduction of fees 
for locating and reproducing such 
records, and an appeal of an adverse 
determination shall be to the Secretary 
of the Commmission. 

Dated at Washington, DC, this 25th day of 
June, 1985. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 85-15758 Filed 7-1-85; 8:45 am] 
BILLING CODE 7590-01-M 


EXPORT-IMPORT BANK OF THE 
UNITED STATES 


12 CFR Part 403 


Classification, Deciassification, and 
Safeguarding of National Security 
Information 


AGENCY: The Export-Import Bank of the 
United States (Eximbank). 


ACTION: Final rule. 


SUMMARY: This final rule amends, 
revises and reorganizes established 
Export-Import Bank rules regarding the 
handling of classified information, at 12 
CFR Part 403. The changes are made to 
conform these rules to the requirements 
of National Security Decision Directive 
84, “Safeguarding National Security 
Information.” The changes also clarify 
and reorganize these rules to improve 
the implementation of applicable law 
and policy. 

EFFECTIVE DATE: July 1, 1985. 

ADDRESS: Office of the General Counsel, 
811 Vermont Avenue, NW., Washington, 
D.C. 20571. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Gainer, Jr., Acting General 
Counsel, Export-Import Bank of the 
United States, 811 Vermont Avenue, 
NW., Washington, D.C. 20571. (202) 566- 
8334. 

SUPPLEMENTARY INFORMATION: National 
Security Decision Directive 84, 
“Safeguarding National Security 


Information”, (NSDD-84) was signed by 
the President on March 11, 1983. The 
Export-Import Bank is amending its 
regulations at 12 CFR Part 403 to 
conform to the requirements of NSDD- 
84. Pursuant to the requirements of 
NSDD-84, various provisions have been 
added to these regulations. § 403.10(b) 
now requires that persons with 
authorized access to classified 
information must sign a nondisclosure 
agreement as a condition of access. 

§ 403.10(d} now provides that every 
media inquiry concerning classified 
information must be directed to the 
Security Officer. § 403.11 now sets forth 
in detail required procedures for 
reporting and investigating unauthorized 
disclosures of information, afid in 
conjunction with § 403.2{d)({3), makes 
required provision for the imposition of 
sanctions against agency personnel for 
the unauthorized disclosure of national 
security information, or for refusal to 
cooperate with enforcement efforts. 

Part 403 has been reorganized and 
subparts revised and renamed to 
eliminate repetition and to provide for a 
more usable and concise grouping of 
topics. Former Subpart § 403.3, 
“Authority to classify”, is no longer a 
separate subpart; its substance may now 
be found at new § 403.3(c), “Original 
Classification Authority and Criteria”. 
Former Subpart § 403.6, “Training 
Responsibilities and objectives”, was 
not necessary to retain as a separate 
subpart; its substance may now be 
found at § 403.2(c)(2). 

Many other changes have been made 
to facilitate use of the regulations and 
improve compliance with applicable 
laws and executive orders. A listing of 
definitions for key terms in Part 403 has 
been added at § 403.1(b)}. Other changes 
include: at § 403.7(b), the provision of a 
one year limit as the norm for review of 
mandatory declassification requests, 
which conforms to the limit described in 
implementing regulations of the 
Information Security Oversight Office at 
32 CFR § 2001.32(a), and allows for the 
careful review appropriate to 
declassification decisions; at § 403.7{g), 
the exemption of Presidential 
information from mandatory review for 
declassification is made explicit; at 
§ 403.3(e)(4) and 403.7(e), clarification is 
provided on the handling of foreign 
government information. 

The Export-Import Bank finds that 12 
CFR Part 403, as amended and revised, 
is exempt from the public notice and 
comment procedures prescribed by the 
Administrative Procedure Act. Pursuant 
to 5 U.S.C. 553 (a) and (b), precedures — 
for public notice and comment are 
inapplicable in the context of national 
security functions, matters related to 
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agency management or personnel, and 
to interpretative rules, general 
statements of policy, or rules of agency 
organization, procedure, and practice. 12 
CFR Part 403, as amended and revised, 
is concerned with the Bank’s procedures 
for the handling of classified information 
impacting upon the national security 
interests and foreign affairs of the 
United States, and with policy, rules, 
procedure and practice for handling ~ 
classified information by the agency and 
its personnel. 12 CFR Part 403 is 
therefore exempt from the procedures of 
5 U.S.C. 553. 

The requirements of Executive Order 
12291, February 17, 1981, 46 FR 13193, 
and the Regulatory Flexibility Act (Pub. 
L. 96-354), are inapplicable, as these 
rules pertain to Agency management 
and national security functions and 
notice of proposed rulemaking is not 
required. The Export-Import Bank 
considers that, in any event, these 
regulations would not constitute either a 
major rule for the purposes of Executive 
Order 12291, nor rules which will have a 
significant economic impact on a 
substantial number of small entities for 
purposes of the Regulatory Flexibility 
Act. 


List of Subjects in 12 CFR Part 403 


Classified information. 


Accordingly, 12 CFR Part 403 is 
revised to read as follows, in its entirety: 


PART 403—CLASSIFICATION, 
DECLASSIFICATION, AND 
SAFEGUARDING OF NATIONAL 
SECURITY INFORMATION 


Sec. 

403.1 General policies and definitions. 

403.2 Responsibilities. 

403.3 Classification principles and 
‘authority. 

403.4 Derivative classification. 

403.5 Declassification and downgrading. 

403.6 Systematic review for declassification. 

403.7 Mandatory review for 
declassification. 

403.8 Appeals. 

403.9 Fees. 

403.10 Safeguarding. 

403.11 Enforcement and investigation 
procedures. 

Authority: Executive Order 12356, National 
Security Information, April 2, 1982 (3 CFR, 
1982 Comp. p. 166) (hereafter referred to as 
the “Order”), Information Security Oversight 
Directive No. 1, June 25, 1982 (32 CFR Part 
2001) {hereafter referred to as the 
“Directive”}, and National Security Decision 
Directive 84, “Safeguarding National Security 
Information,” signed by the President on 
March 11, 1983 (hereafter referred to as 
“NSDD 84”). 
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§ 403.1 General policies and definitions. 

(a) This regulation of the Export- 
Import Bank (the Bank) implements 
executive orders which govern the 
classification, declassification, and: 
safeguarding of national security 
information and material of the United 
States. This regulation is based on 
Executive Order 12356, National 
Security Information, April 2, 1982 (3 
CFR, 1982 Comp. p. 166) (hereafter 
referred to as the “Order”), Information 
Security Oversight Directive No. 1, June 
25, 1982 (32 CFR Part 2001) (hereafter 
referred to as the “Directive”), and 
National Security Decision Directive 84, 
“Safeguarding National Security 
Information,” signed by the President on 
March 11, 1983 (hereafter referred to as 
“NSDD 84"). Violation of the provisions 
of Part 403 may result in the imposition 
of administrative penalties, and civil 
and criminal penalties under applicable 
law. Executive Order 12356 prescribes a 
uniform system for classifying, 
declassifying, and safeguarding national 
security information. It recognizes that it 
is essential that the public be informed 
concerning the activities of the 
Government, but that the interests of the 
United States and its citizens require 
that certain information concerning the 
national defense and foreign relations 
be protected against unauthorized 
disclosure. Information may not be 
classified under the Order unless its 
disclosure reasonably could be expected 
to cause damage to the national 
security. 

(b) For the purposes of the Order, the 
Directive and these guidelines, the 
following terms shall have the meanings 
specified below: 

(1) “Information” means any 
information or material, regardless of its 
physical form or characteristics, that is 
owned by, produced by or for, or is 
under the control of the United States 
Government. 

(2) “National security information” 
means information that has been 
determined pursuant to this Order or 
any predecessor order to require 
protection against unauthorized 
disclosure and that is so designated. 

(3) “Foreign government information” 
means: 

(i) Information provided by a foreign 
government or governments, an 
international organization of 
governments, or any element thereof 
with the expectation, expressed or 
implied, that the information, the source 
of the information, or both, are to be 
held in confidence; or 

(ii) Information produced by the 
United States pursuant to or as a result 
of a joint arrangement with a foreign 


government or governments or an 
international organization of 
governments, or any element thereof, 
requiring that the information, the 
arrangement, or both, are to be held in 
confidence. 

(4) “National security” means the 
national defense or foreign relations of 
the United States. 

(5) “Confidential source” means any 
individual or organization that has 
provided, or that may reasonably be 
expected to provide, information to the 
United States on matters pertaining to 
the national security with the 
expectation, expressed or implied, that 
the information or relationship, or both, 
be held in confidence. 

(6) “Original classification” means an 
initial determination that information 
requires, in the interest of national 
security, protection against 
unauthorized disclosure, together with a 
classification designation signifying the 
level of protection required. 


§ 403.2 Responsibilities. 

In the carrying out of security 
procedures, responsibility falls on all 
personnel generally and on certain 
personnel in a more particular manner. 

(a) Individual Each employee of the 
Bank having access to classified 
material has an individual responsibility 
to protect such information. Classified 
information should be secured in 
approved equipment or facilities 
whenever it is not under the direct 
control of the employee. 

(b) Office and Division Heads These 
officials have the additional 
responsibility of a continuing review for 
ascertaining that security procedures 
are properly observed by the personnel 
comprising their respective offices. 

(c) Security Officer (1) The Security 
Officer has the responsibility for 
developing, inspecting, and advising on 
procedures and controls for 
safeguarding classified material 
originating in, received by, in transit 
through, or in custody of the Bank; the 
training and orientation of employees; 
the carrying out of inspections; and the 
destruction of cbsolete and non-record 
material. 

(2) The Security Officer shall be 
responsible for disseminating written 
material and conducting oral briefings to 
inform Bank personnel of the Order, 
Directive, and regulations. An 
explanation of the practical application 
of these procedures and the underlying 
policy objectives thereof shall be 
emphasized. 

(d) Security Committee (1) This 
Committee consists of the General 
Counsel, as Chairperson, the Security 
Officer, and other Bank employees, as 
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designated by the President and 
Chairman (hereinafter referred to as the 
“Chairman)” and is responsible for the 
implementation and enforcement of the 
Order and the Directive. This Committee 
will act on all matters with respect to 
the Banks administration of these 
regulations. 

(2) All suggestions and complaints 
regarding the Bank’s Information 
Security Program, including those 
regarding over-classification, failure to 
declassify, or delay in declassifying, not 
otherwise provided for herein, shall be 
referred to the Security Committee for 
review. 

(3) The Security Committee shall have 
responsibility for recommending to the 
Chairman appropriate administrative 
action to correct abuse or violation of 
these regulations or of any provision of 
the Order or Directive thereunder, 
including but not limited to notification 
by warning letter, formal suspension 
without pay, and removal. Upon receipt 
of such a recommendation, the 
Chairman shall make a decision and 
advise the Security Committee of this 
action. 


§ 403.3 Classification principles and 
authority 


(a) Classification Principles. (1) 
Except as provided in the Atomic 
Energy Act of 1954, as amended, the 
Order provides the only basis for 
classifying national security 
information. Information held by the 
Bank will be made available to the 
public to the extent possible consistent 
with the need to protect the national 
defense or foreign relations, as required 
by the interests of the United States and 
its citizens. Accordingly, security 
classification shall be applied only to 
protect the national security. 

(2) Before a classification 
determination is made, each item of 
information that may require protection 
shall be identified exactly. This requires 
identification of that specific 
information, disclosure of which could 
affect the national security. When there 
is reasonable doubt about the need to 
classify, the information should be 
safeguarded as if it were confidential 
until a final determination is made by an 
authorized classifier as to its 
classification. The final determination 
must be made within thirty (30) days. 

(b) Classification Designations. 
Information which requires protection 
against unauthorized disclosure in the 
interest of national security (“classified 
information”) shall be classified at one 
of the following three levels: 

(1) TOP SECRET shall be applied only 
to information, the unauthorized 
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disclosure of which reasonably could be 
expected to cause exceptionally grave 
damage to the national security. 

(2) SECRET shall be applied only to 
information, the unauthorized disclosure 
of which reasonably could be expected 
to cause serious damage to the national 
security. ’ 

(3) CONFIDENTIAL shall be applied 
to information, the unauthorized 
disclosure of which reasonably could be 
expected to cause damage to the 
national security. 


Except as provided by statute, no other 
terms, such as “SENSITIVE,” 
“OFFICIAL BUSINESS ONLY,” 
“AGENCY,” “BUSINESS,” 
“ADMINISTRATIVELY,” etc., shall be 
used within the Bank in conjunction 
with any of the three classification 
levels defined above. 

(c) Original Classification Authority 
and Criteria. (1) The Bank’s authority to 
assign original classification to any 
document is limited as follows and is 
nondelegable: 


(2) A determination to classify 
information shall be made by an original 
classification authority when the 
information concerns one or more of 
categories (i) through (x) of this 
paragraph, and when the unauthorized 
disclosure of the information, either by 
itself or in the context of other 
information, reasonably could be 
expected to cause damage to the 
national security. Information shall be 
considered for classification if it 
concerns: 

(i) Military plans, weapons, or 
operations; 

(ii) The vulnerabilities or capabilities 
of systems, installations, projects, or 
plans relating to the national security; 

(iii) Foreign government information; 

(iv) Intelligence activities (including 
special activities), or intelligence 
sources or methods; 

(v) Foreign relations or foreign 
activities of the United States; 

(vi) Scientific, technological, or 
economic matters relating to the 
nationa! security; 

(vii) United States Government 
programs for safeguarding nuclear 
materials or facilities; 

(viii) Cryptology; 

(ix) A confidential source; or 


(x) Other categories of information 
that are related to the national security 
and that require protection against 
unauthorized disclosure as determined 
by the President of the United States, by 
the Chairman or by other officials who 
have been delegated original 
classification authority by the President. 
Recommendations concerning the neéd 
to designate additional categories of 
information that may be considered for 
classification shall be forwarded 
through the Security Officer to the 
Chairman for determination. Such a 
determination shall be reported to the 
Director of the Information Security 
Oversight Office. 

(3) Information that is determined to 
concern one or more of the above 
categories shall be classified when an 
original classification authority also 
determines that its unauthorized 
disclosure, either by itself or in the 
context of other information, reasonably 
could be expected to cause damage to 
the national security. Accordingly, 
certain information which would 
otherwise be unclassified may require 
classification when associated with 
other unclassified or classified 
information. Classification on this basis 
shall be supported by a written 
explanation that, at a minimum, shall be 
maintained with the file or reference on 
the recent copy of the information. 

(4) Unauthorized disclosure of foreign 
government information, the identity of 
a confidential foreign source, or 
disclosure of intelligence sources or 
methods is presumed to cause damage 
to the national security. 

(5) Information classified in 
accordance with the above 
classification categories shall not be 
declassified automatically as a result of 
any unofficial publication or inadvertent 
or unauthorized disclosure in the United 
States or abroad of identical or similar 
information. 

(d) Duration of Original 
Classification. (1) Information shall be 
classified as long as required by 
national security considerations. When 
it can be determined, a specific date or 
event for declassification shall be set by 
the original classification authority at 
the time the information is originally 
classified. If the date or event for 
declassification cannot be determined at 
the time of classification, the standard 
notation “Originating Agency’s 
Determination Required”, or its 
abbreviation “OADR”, should be 
entered on the “Declassify on” line. 

(2) Automatic declassification 
determinations under predecessor 
orders shall remain valid unless the 
classification is extended by an 
authorized declassification authority. 
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These extensions may be by individual 
documents or categories of information, 
provided, however, that any extension 
of classification on other than an 
individual document basis shall be 
reported to the Director of the 
Information Security Oversight Office. 
The declassification authority shall be 
responsible for notifying holders of the 
information of such extensions. 

(3) Information classified under 
predecessor orders and marked for 
declassification review shall remain 
classified until reviewed for 
declassification under the provisions of 
the Order. 

(e) Marking and Identification. (1) 
Classified information must be marked, 
or otherwise identified, to inform and 
warn the holder of the information of its 
sensitivity. The classifier is responsible 
for ensuring that proper classification 
markings are applied. At the time of 
classification, the following information 
shall be shown on the face of all 
classified documents, or clearly 
associated with other forms of classified 
information in a manner appropriate to 
the medium involved, unless this 
information itself would reveal a 
confidential source or relationship not 
otherwise evident in the document or 
information: 

(i) One of the three classification 
levels defined in § 403.3(b); “(TS)” for 
Top Secret, “(S)” for Secret, “(C)” for 
Confidential, and “(U}” for Unclassified; 
with each page marked at top and 
bottom according to the highest level of 
classified information on each page. 

(ii) The identity of the original 
classification authority if other than the 
person whose name appears as the 
approving or signing official; 

(iii) The agency and office of origin; 
and 

(iv) The date or event for 
declassification, or the notation 
“Originating Agency’s Determination 
Required.” 

(2) Each classified document shall, by 
marking or other means, indicate which 
portions are classified, with the 
applicable classification level, and 
which portions are not classified. The 
Chairman may, for good cause, grant 
and revoke waivers of this requirement 
for specified classes of documents or 
information. The Director of the 
Information Security Oversight Office 
shall be notified of any waivers. 

(3) Marking designations 
implementing the provisions of the 
Order, including abbreviations, shall 
conform to the standards prescribed in 
implementing directives issued by the 
Information Security Oversight Office. 
All authorized classifiers shall be issued 
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a uniform stamp that has a “Classified 
by” line and a “Declassify on” line. 

(4) Documents that contain foreign 
government information shall include 
either the marking, “FOREIGN 
GOVERNMENT INFORMATION”, or a 
marking that otherwise indicates that 
the information is foreign government 
information. If that fact must be 
concealed, the document will be marked 
as if it were of U.S. origin. Foreign 
government information shall either 
retain its original classification or be 
assigned a United States classification 
that shall ensure a degree of protection 
at least equivalent to that required by 
the entity that furnished the information. 

(5) Documents that contain 
information relating to intelligence 
sources or methods shall include the 
following marking unless proscribed by 
the Director of the Central Intelligence; 
WARNING NOTICE—INTELLIGENCE 
SOURCES OR METHODS INVOLVED. 

(6) Information assigned a level of 
classification under predecessor orders 
shall be considered as classified at that 
level of classification despite the 
omission of other required markings. 
Omitted markings may be inserted on a 
document by the General Counsel or the 
Security Officer. 

(f) Limitations on Classification. (1) In 
no case shall information be classified 
in order to conceal violations of law, 
inefficiency, or administrative error; to 
prevent embarrassment to a person, 
organization, or agency; to restrain 
competition; or to prevent or delay the 
release of information that does not 
require protection in the interest of 
national security. 

(2) Basic scientific research 
information not clearly related to the 
national security may not be classified. 

(3) The Chairman or other authorized 
original classifiers may reclassify 
information previously declassified and 
disclosed if it is determined in writing 
that (i) the information requires 
protection in the interest of national 
security, and (ii) the information may 
reasonably be recovered. In making 
such determination, the Chairman or 
any other authorized original classifier 
shail consider the following factors: The 
lapse of time following disclosure; the 
nature and extent of disclosure; the 
ability to bring the fact of 
reclassification to the attention of 
persons to whom the information was 
disclosed; the ability to prevent further 
disclosure; and the ability to retrieve the 
information voluntarily from persons not 
authorized access to its reclassified 
state. These reclassification actions 
shall be reported promptly to the 
Director of the Information Sécurity 
Oversight Office. 


(4) Information may be classified or 
reclassified after an agency has received 
a request for it under the Freedom of 
Information Act (5 U.S.C. 552) or the 
Privacy Act of 1974 (5 U.S.C. 552a), or 
the mandatory review provisions of the 
Order and these regulations, if such 
classification meets the requirements of 


’ the Order and is accomplished 


personally and on a document-by- 
document basis by the Chairman, the 
Vice Chairman, or the Security Officer. 


§ 403.4 Derivative classification. 

(a) Use of derivative classification. (1) 
Unlike original classification which is an 
initial determination, derivative 
classification is an incorporation, 
paraphrasing, restatement, or generation 
in new form of information that is 
already classified. Derivative 
classification is the responsibility of 
those who only reproduce, extract, or 
summarize classified information, or 
who only apply classification markings 
derived from source material or as 
directed by a classification guide. 
Original classification authority is not 
required for derivative classification. 

(2) Persons who apply such derivative 
classification markings shall: 

(i) Respect original classification 
decisions; 

(ii) Verify the information's current 
level of classification so far as 
practicable before applying the 
markings; and 

(iii) Carry forward to any newly 
created documents the assigned dates or 
events for declassification or review. 
The latest date for declassification 
should be entered in the case of multiple 
source documents: 

(b) New Material. (1) New material 
that derives its classification from 
information classified on or after the 
effective date of the Order, April 2, 1982, 
shall be marked with the 
declassification date or event, or the 
date for review, as assigned to the 
source information. 

(2) New material that derives its 
classification under prior orders shall be 
treated as follows: 

(i) If the source material bears a 
classification date or event 20 years or 
less from the date or origin, that date or 
event shall be carried forward on the 
new material. 

(ii) If the source material bears no 
declassification date or event or is 
marked for declassification beyond 20 
years, the new material shall be marked 
with a date for review for 
declassification at 20 years from the 
date of original classification of the 
source material. 

(iii) If the source material is foreign 
government information bearing no date 
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or event for declassification or is 
marked for declassification beyond 30 
years, the new material shall be marked 
for review for declassification at 30 
years from the date of original 
classification of the source materials. 

(iv) A copy of the source document or 
documents should be maintained with 
the file copy of the new document or 
documents which have been 
derivatively classified. 


§ 403.5 Declassification and downgrading. 

(a) Authority and policy for 
declassification and downgrading. 
Information that continues to meet the 
classification requirements prescribed in 
§ 403.3(c) despite the passage of time 
will continue to be safeguarded. 
However, information which is properly 
classified at the time it is developed 
may not necessarily require protection 
indefinitely. National security 
information over which the Bank 
exercises fina] classification jurisdiction 
shall be declassified or downgraded as 
soon as national security considerations 
permit. Information shall be declassified 
or downgraded by: 

(1) The official who authorized the 
original classification, if that official is 
still serving in the same position, by a 
successor, or by a supervisory official of 
either; or 

(2) Officials specifically delegated this 
authority in writing by the Chairman or 
by the Security Officer. A list of those 
who may be so delegated shall be 
maintained by the Security Officer. 

(3) If the Director of the Information 
Security Oversight Office determines 
that information is unlawfully classified, 
the Director may require the Export- 
Import Bank to declassify it. Any such 
decision by the Director may be 
appealed to the National Security 
Council. The information shall remain 
classified until the appeal is decided. 

(b) Declassification Procedure. 
Information marked with a specific 
declassification date or event shall be 
declassified on that date or upon 
occurrence of that event. The overall 
classification markings shall be lined 
through a statement placed on the cover 
or first page to indicate the 
declassification authority, by name and 
title, and the date of declassification. If 
practicable, the classification markings 
on each page shall be cancelled; 
otherwise, the statement on the cover or 
first page shall indicate that the 
declassification applies to the entire 
document. 

(c) Notification to Holders. When 
classified information has been properly 
marked with specific dates or events for 
declassification it is not necessary to 





Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Rules and Regulations 


issue notices of declassification to any 
holders. However, when declassification 
action is taken earlier than originally 
scheduled, or the duration of 
classification is extended, the authority 
making such changes shall promptly 
notify all holders to whom the 
information was originally transmitted. 
This notification shall include the 
marking action to be taken, the authority 
for the change (name and title), and the 
effective date of the change. Upon 
receipt of notification, recipients shall 
make the proper changes and shall 
notify holders to whom they have 
transmitted the classified information. 

(d) Downgrading. Information 
designated a particular level of 
classification may be assigned a lower 
classification level by the original 
classifier or by an official authorized to 
declassify the same information. Prompt 
notice of such downgrading shall be 
provided to known holders of the 
information. Classified information 
marked for automatic downgrading 
under previous Executive Orders shall 
be reviewed to determine that it no 
longer continues to meet classification 
requirements despite the passage of 
time. 

(e) Transferred Information. 
Classified information transferred from 
one agency to another in conjunction 
with a transfer of functions, and not 
merely for storage purposes, shall be 
considered under the control of the 
receiving agency for purposes of 
downgrading and declassification, 
subject to consultation with any other 
agency that has an interest in the 
subject matter of the information. Prior 
to forwarding classified information to 
an approved storage facility of the Bank, 
to a Federal records center, or to the 
National Archives for permanent 
preservation, the information shall be 
reviewed for downgrading or 
declassification. 


§ 403.6 Systematic review for 
deciassification. 


Classified information determined by 
the Archivist of the United States to be 
of sufficient value to warrant permanent 
retention will be subject to systematic 
declassification review by the Archivist 
in accordance with guidelines provided 
by the Bank, as originator of the 
information. These guidelines shall be 
developed by the Security Officer who 
is designated by the Bank to assist the 
Archivist in the review process. The 
guidelines shall be reviewed every five 
years or as requested by the Archivist of 
the United States. 


§ 403.7 Mandatory review for 
deciassification. 


(a) Classified information under the 
jurisdiction of the Bank shall be 
reviewed for declassification upon 
receipt of a request by a United States 
citizen or permanent resident alien, a 
Federal agency, or a State or local 
government. A request for mandatory 
review of classified information shall be 
submitted in writing and describe the 
information with sufficient particularity 
to locate it with a reasonable amount of 
— Requests may be addressed to 

e: 


General Counsel, Export-Import Bank of 
the U.S., 811 Vermont Avenue, NW., 
Washington, D.C. 20571 


(b) The Bank's response to mandatory 
review requests will be governed by the 
amount of search and review time 
required to process the request. The 
Bank will acknowledge receipt of all 
requests, and will inform the requester if 
additional time is needed to process the 
request. Except in unusual 
circumstances, the Bank will make a 
final determination within one year from 
the date of receipt of the request. 

(c) When information cannot be 
declassified in its entirety, the Bank will 
make a reasonable effort to release, 
consistent with other applicable laws, 
those declassified portions that 
constitute a coherent segment. 

(d) The bank shall determine whether 
information under the classification 
jurisdiction of the Bank or any 
reasonably segregable portion of it no 
longer requires protection. If so, the 
General Counsel shall promptly make 
such information available to the 
requester, and shall inform the requester 
of any fees due before releasing the 
document. If the information may not be 
released, in whole or in part, the 
General Counsel shall give the requester 
a brief statement of the reasons, and a 
notice, mailed with return receipt 
requested, of the right to appeal the 
determination within 60 days of the 
denial letter’s receipt. 

(e) The agency that initially received 
or classified records containing foreign 
government information shall be 
responsible for making a 
declassification determination on 
review requests for classified records 
which contain such foreign government 
information. Such requests shall be 
referred to the appropriate agency for 
action. 

(f) When the Bank receives a 
mandatory declassification review 
request for records in its possession that 
were originated by another agency, it 
shall forward the request to that agency. 
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The Bank may request notification of the 
declassification determination. 

(g) Information originated by a 
President, the White House staff, by 
committees, commissions, or boards 
appointed by the President, or other 
specifically providing advice and 
counsel to a President or acting on 
behalf of a President is exempted from 
the provisions of mandatory review for 
declassification, except as consistent 
with applicable laws that pertain to 
presidential papers or records. 

(h) The bank shall process requests 
for declassification that are submitted 
under the provisions of the Freedom of 
Information Act, as amended, or the 
Privacy Act of 1974, in accordance with 
the provisions of those acts. (See, 12 
CFR 404 and 12 CFR 405, respectively.) 
In any case, however, exemptions under 
the Freedom of Information Act or other 
exemptions under applicable law may 
be invoked by the Bank to deny material 
on grounds other than classification. 

(i) The Bank shall refuse to confirm or 
deny the existence or non-existence of 
requested information whenever the fact 
of its existence or non-existence is itself 
classifiable under the Order. 


§ 403.8 Appeals. 

(a) The Vice Chairman is designated 
to receive appeals on requests for 
declassification which have been denied 
by the Bank. Such appeals shall be 
addressed to: 


First Vice President & Vice Chairman, 
Export-Import Bank of the United 
States, 811 Vermont Avenue NW., 
Washington, D.C. 20571 


The appeal must be received within 60 
days after receipt by appellant of the 
denial letter. Appeals shall be decided 
within 30 days of their receipt by the 
Vice Chairman. 

(1) If the decision is to declassify the 
materials in their entirety, the Vice 
Chairman shall promptly make such 
information available to the requester, 
and inform the requester of any fees due 
before releasing the documents. 

(2) If the decision is to deny 
declassification of a portion of the 
material, the Vice Chairman shall 
promptly make the part which was 
declassified available to the requester, 
and shall advise the requester, in 
writing, of the reasons for the partial 
denial of declassification. 

(3) If the decision is to deny 
declassification of all the material, the 
Vice Chairman shall promptly advise 
the requester, in writing, of the reasons 
for such denial. 





§403.9 Fees. 

The following specific fees shall be 
applicable with respect to services 
rendered to members of the public under 
these regulations, by the Bank, except 
that the search fee will normally be 
waived when the search involves less 
than one-half hour of clerical time. 

(a) Search for records, per hour or 
fraction thereof: 

(i) Professional 

(ii) Clerical 

(b) Computer service charges per 
second for actual use of computer 
central processing unit. 

(c) Copies made by photostat or 
otherwise (per page); maximum of 
5 copies will be provided. 

(d) Certification of each record as a 
true copy. 

(e) Certification of each record as a 
true copy under official seal. 

(f) Duplication of architectural 
photographs and drawings 

Fees must be paid in full prior to 

issuance of requested copies. 

Remittances shall be in the form 

either of a personal check or bank 

draft drawn on a bank in the United 

States, or postal money order. 

Remittances shall be made payable to 

the order of the Export-Import Bank of 

the United States, and mailed to: 
General Counsel, Export-Import Bank of 
the United States, 811 Vermont 

Avenue NW., Washington, D.C. 20571 


§ 403.10 Safeguarding. 

(a) General Access Requirements. 
Except as provided in § 403.10(c), access 
to classified information shall be 
granted in accordance with the 
following: 

(1) Determination of Trustworthiness. 
No person shall be given access to 
classified information or material unless 
a favorable determination has been 
made as to his trustworthiness. The 
determination of eligibility, refered to as 
a security clearance, shall be based on 
such investigations as the Bank may 
require in accordance with the 
standards and criteria of applicable law 
and Executive orders. 

(2) Determination of Need to Know. In 
addition to a security clearance, a 
person must have a need for access to 
the particular classified information or 
material sought in connection with the 
performance of official duties or 
contractual obligations. The 
determination of that need shall be 
made by officials having responsibility 
for the classified information or 
material. 

(b) Classified Information 
Nondisclosure Agreement. All persons 
with authorized access to classified 
information shall be required to sign a 
nondisclosure agreement, Standard 


Form 189, as a condition of access. This 
form shall be retained in the security file 
of the individual for 50 years. 

(c) Access by Historical Researchers 
and Former Presidential Appointees. 
The Bank shall obtain written 
agreements from requesters to safeguard 
the information to which they are given 
access as permitted by the Order and 
written consent to the Bank's review of 
their notes and manuscripts for the 
purpose of determining that no classified 
information is contained therein. A 
determination of trustworthiness is a 
pre-condition to a requester’s access. If 
the access requested by historical 
researchers and former Presidential 
Appointees requires the rendering of 
services for which fair and equitable 
fees may be charged pursuant to Title 5 
of the Independent Offices 
Appropriations Act, 65 Stat. 290, 31 
U.S.C. 483a (1976), the requester shall be 
so notified and the fees may be imposed. 

(d) Media Contacts. All contacts by 
members of the media which concern 
classified information shall be directed 
to the attention of the Security Officer, 
Room 1031, Export-Import Bank of the 
United States, 811 Vermont Avenue 
NW., Washington, D.C. 20571. 

(e) Dissemination. Except as 
otherwise provided by directives issued 
by the President through the National 
Security Council, classified information 
originating in another agency and in the 
possession of the Bank may not be 
disseminated outside the Bank without 
the consent of the originating agency. 

(f} Accountability Procedures. 
Dissemination of various levels of 
classified information or material shall 
be within the control and responsibility 
of designated control ufficers. 
Particularly stringent controls shall be 
placed on information and material 
classified as TOP SECRET. 

(1) TOP SECRET. Designated as TOP 
SECRET control officers are the 
Chairman, Vice Chairman and the 
Security Officer who alone have 
authority to receive TOP SECRET 
information for the Bank. Other 
personnel authorized in writing by the 
Chairman or Security Officer also may 
receive TOP SECRET information for 
the Bank. It shall be the responsibility of 
these individuals with respect to all TOP 
SECRET information: 

{i) To receive the material for the 
Bank; 

(ii) To maintain registers which will 
reflect the routing of the material and 
the return thereof in a reasonable length 
of time for security storage; 

(iii) To dispatch and make record of 
material disseminated to authorize 
persons outside the Bank; 
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(iv) To make a physical inventory of 
all material at least annually; and 

(v) To maintain current access 
records. : 

(2) SECRET. Designated as SECRET 
control officers are the Security Officer 
and the Analysis, Records & 
Communications Manager, who have 
the responsibility with respect to all 
information classified in this category: 

(i) To receive the material for the 
Bank; 

(ii) To maintain registers which will 
reflect the routing of the material and 
the return thereof in a reasonable length 
of time for security storage; 

(iii) To dispatch and make record of 
material disseminated to authorized 
persons outside the Bank; 

(iv) To maintain current access 
records. 

(3) CONFIDENTIAL. Designated as 
CONFIDENTIAL control officers are the 
Security Officer and the Analysis, 
Records & Communications Manager 
who have responsibility with respect to 
all information classified in this 
category: 

(i) To review material for the Bank; 

(ii) To route the material to proper 
Bank offices; 

(iii) To dispatch and make record of 
material disseminated to authorized 
persons outside the Bank; 

(iv) To maintain current access 
records. 

(g) Storage. Classified information 
shall be stored only in facilities or under 
conditions adequate to prevent 
unauthorized persons from gaining 
access to it and in accordance with the 
Directive as well as General Services 
Administration standards and 
specifications. Reference may be made 
to 32 CFR 2001.41, 2001.43 for 
preliminary guidance regarding these 
standards and specifications. 

(h) Coversheets. Department of State 
(DOS) classified incoming cables are to 
be logged in and routed to the 
appropriate offices in double envelopes. 
When these cables are being used in 
various offices, classified coversheets 
must be used to protect the documents, 
This practice eliminates the possibility 
of inadvertently mixing classified with 
non-classified material, and promotes 
security awareness. Coversheets are 
obtainable from the Office of the 
Security Director. 

(i) Transmittal. (1) To be transmitted 
outside the Bank, all classified 
documents must be sent through the 
Security Office and have attached EIB 
Form 71-2, approved by one of the 
following: the President and Chairman, 
First Vice President and Vice Chairman, 
a Senior Vice President, General 
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Counsel, Vice President or Security 
Officer. 

(2) Preparation and Receipting. 
Classified information shall be enclosed 
in opaque inner and outer covers before 
transmitting. The inner cover shail be a 
sealed wrapper or envelope plainly 
marked with the assigned classification 
and addresses of both sender and 
addressee. Transmittal documents shall 
indicate on their face the highest level of 

‘any information transmitted, and must 
clearly state whether or not the 
transmittal document itself is classified 
after removal of enclosures and 
attachments. The outer cover shall be 
sealed and addressed with no 
identification of the classification of its 
contents. A receipt shall be attached to 
or enclosed in the inner cover, except 
that CONFIDENTIAL information shall 
require a receipt only if the sender 
deems it necessary. The receipt shall 
identify the sender, addressee, and the 
document but shall contain no classified 
information. It shall be immediately 
signed by the recipient and returned to 
the sender. Any of these wrapping and 
receipting requirements may be waived 
by agency heads under conditions that 
will provide adequate protection and 
prevent access by unauthorized persons. 

(3) Transmittal of CONFIDENTIAL 
Information. CONFIDENTIAL 


* information shall be transmitted within 


and between the fifty States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, and U.S. territories or 
possessions by one of the means 
established for higher classifications, or 
by United States Postal Service, 
certified first class, or express mail 
service, when prescribed by an agency 
head. Outside these areas, 
CONFIDENTIAL information shall be 
transmitted only as is authorized for 
higher classification levels. 

(4) Transmittal of TOP SECRET and 
SECRET information shall be in 
accordance with the Directive. 
Reference may be made to 32 CFR 
2001.44 for preliminary guidance. 

(j) Destruction. Classified information 
no longer needed in working files or for 
record or reference purposes shall be 
processed for appropriate disposition in 
accordance with Chapters 21 and 33 of 
Title 44 U.S.C., when govern disposition 
of Federal Records. All classified 
information approved for destruction 
must be torn and placed in containers 
designated as burnbags which are 
available through the Office Services 
Section of the Bank. Destruction of such 
information will be carried out by the 
Security Officer or a designee by use of 
a disintegrator or by burning. The 
method of destruction selected must 
preclude recognition or reconstruction of 


the classified information or material. 
Records of destruction will be 
maintained by the Security Office for 
TOP SECRET information and material 
with serialized markings or material for 
which there is a special need to record 
its destruction. 

(k) Reproduction Controls. (1) 
Reproduction of classified documents is 
prohibited, except by personnel 
authorized in writing by the Chairman 
or Security Officer. 

(2) TOP SECRET documents may not 
be reproduced without the consent of 
the originating agency unless otherwise 
marked by the originating office. 

(3) Reproduction of SECRET and 
CONFIDENTIAL documents may be 
restricted by the originating agency. 

(4) Reproduced copies of classified 
documents are subject to the same 
accountability and controls as the 
original documents. 

(5) Records shall be maintained by the 
Security Officer to show the number and 
distribution or reproduced copies of all 
TOP SECRET documents, of all 
documents covered by special access 
programs distributed outside the 
originating agency, and all SECRET and 
all CONFIDENTIAL documents which 
are marked with special dissemination 
and reproduction limitations. 


§ 403.11 Enforcement and investigation 
procedures. 

(a) Loss or Possible Compromise. Any 
person who has knowledge of the loss or 
possible compromise of classified 
information shall immediately report the 
circumstances to the Security Officer of 
the Bank. In turn, the originating agency 
shall be notified about the loss or 
compromise in order that a damage 
assessment may be conducted and 
appropriate measures taken to negate or 
minimize any adverse effect, and 
prevent further such loss or compromise. 
An immediate inquiry shall be initiated 
by the Bank for the purposes: (1) Of 
determining cause and responsibility 
and (2) taking corrective measures and 
appropriate administrative, disciplinary, 
or legal action. 

(b) Reporting and Investigating 
Unauthorized Disclosures. (1) 
Employees who have reason to believe 
that an unauthorized disclosure of 
classified information has occurred shall 
report the disclosure to their supervisor, 
who shall inform the Security Officer. 

(2) The Bank shall promptly notify the 
Information Security Oversight Office at 
the General Services Administration, 
Washington, D.C. 20405, of all 
unauthorized disclosures of classified 
information. 

(3) If the Bank believes that it is the 
source of an unauthorized disclosure of 
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classified information that it originated, 
it shall evaluate the disclosure under 
paragraph (b)(7) of this section. If the 
disclosure is serious, the Bank shall 
report the disclosure and the results of 
the evaluation to the Department of 
Justice together with notification that it 
is conducting an internal investigation. 

(4) If the Bank believes that it is the 
source of an unauthorized disclosure of 
classified information that it handled 
but did not originate, it shall report the 
disclosure to the Department of Justice 
and to the originating agency({ies) or 
department(s) for evaluation under 
paragraph (b){7) of this section. If the 
Bank cannot determine the identity of 
the originating agency(ies) or 
department(s), it shall report the 
disclosure to the Department of Justice 
together with any information or 
reasonable inferences as to the identity 
of the originating agency(ies) or 
department(s). 

(5) If the Bank receives a request for 
an evaluation of information it 
originated, it shall, if the evaluation 
shows the disclosure was serious, 
inform the agency{ies) or department(s) 
from which the disclosure occurred of 
this conclusion and request that the 
agency(ies) or department(s) conduct an 
internal investigation. 

(6) If the Bank determinés that an 
unauthorized disclosure of classified 
information has occurred but that it 
neither originated, handled nor 
disclosed the information, it shall report 
the disclosure to the likely originating 
agency(ies) or department(s). 

(7) In determining whether a 
disclosure is sufficiently serious to 
warrant reporting to the Department of 
Justice, the Bank, if it is the originating 
agency, shall ascertain the nature of the 
disclosed information, determine the 
extent to which it disseminated the 
information and evaluate the disclosure 
to determine whether it seriously 
damages its mission and 
responsibilities. In evaluating the 
damage caused by the disclosure, the 
Bank shall consider such matters as 
whether the disclosure jeopardizes an 
ongoing project, operation or source of 
information and to what extent the 
policy goals underlying the project or 
operation must be altered. 

(8) In any instance where the Bank is 
determined to be the source of an 
unauthorized disclosure and an 
evaluation by the Bank or the 
originating agency(ies) or department{s) 
determines the disclosure to be of a 
serious nature, an internal investigation 
will be initiated and an investigation 
report, containing such information as 
may be required by the Department of 
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Justice, will be submitted to the 
Department of Justice within 15 days 
after notification from the originating 
agency or Department of Justice, but in 
any case no later than 30 days. If the 
investigation report is not completed 
within 15 days, the Bank shall submit as 
much of the required information as is 
available at that time and furnish 
additional information as it is 
developed. 

(9) Whenever the Bank determines 
during the course of an investigation 
that it is necessary to compel or induce 
the cooperation of an emplyee, the Bank 
shall first consult with the Department 
of Justice. The Department of Justice will 
coordinate with the Bank to determine 
the procedures the Bank may use to 
compel an employee's participation 
without foreclosing possible criminal 
proceedings. 

(10) The Bank shall maintain records 
of all disclosures that have been 
reported or investigated. 

(11) All employees shall cooperate 
fully with officials of the Bank or other 
agencies who are conducting 
investigations of unauthorized 
disclosures of classified information. 

(12) Employees determined by the 
Bank to have knowingly participated in 
an unauthorized disclosure of classified 
information or who have refused to 
cooperate with an investigation of such 
a disclosure shall be denied further 
access to classified information and 
shall be subject to other appropriate 
administrative sanctions. Prior to taking 
action against an employee in 
connection with the unauthorized 
disclosure or classified information, the 
Bank shall consult with the Department 
of Justice, Criminal Division. 

Joseph H. Gainer, Jr., 

Acting General Counsel, Export-Import Bank 
of the United States. 

[PR Doc. 85-15841 Filed 7-1-85; 8:45 am] 
BILLING CODE 6690-01-M 


RAILROAD RETIREMENT BOARD 
20 CFR Part 200 


Regulation To Provide for General and 
Specific Exemptions for Systems of 
Records Under the Privacy Act 


AGENCY: Railroad Retirement Board. 
ACTION: Final rule. 


SUMMARY: The Railroad Retirement 
Board (Board) hereby amends § 200.4 of 
its regulations, which implement the 
Privacy Act, to provide for general and 
specific exemptions to certain 
provisions of the Privacy Act, and to 
exempt a new system of records, RRB- 


43, Investigation Files, from those 
requirements of the Privacy Act 
consistent with the specific exemption 
provision of the act at 5 U.S.C. 
552a(k)(2). 

EFFECTIVE DATE: July 2, 1985. 

FOR FURTHER INFORMATION CONTACT: 
LeRoy Blommaert, Privacy Act Officer, 
Railroad Retirement Board, 844 Rush 
Street, Chicago, Illinois 60601, (312) 751- 
4548 (FTS 387-4548). 

SUPPLEMENTARY INFORMATION: The 
Railroad Retirement Board hereby 
exempts, under the specific exemption 
provisions of 5 U.S.C. 552a(k)(2), the 
following RRB records system: RRB-43, 
Investigation Records, maintained by 
the Bureau of Audit and Investigation. 
See 50 FR 10332 (March 14, 1985). In 
addition, the Board adds a paragraph to 
the same section of its regulations to 
address the possible future exemption of 
this system of records (and others) 
under the general exemption provisions 
of 5 U.S.C. 552(j)(2). 

The Board has determined that this is 
not a major rule for purposes of 
Executive Order 12291. Therefore, no 
Regulatory Impact Analysis is required. 

The RRB published the proposed rule 
on March 14, 1985, at 50 FR 10247-48 for 
a 60-day comment period. No comments 
were received from the public. This final 
rule is identical to the proposed rule. 


List of Subjects in 20 CFR Part 200 


Railroad retirement, Railroad 
unemployment insurance, Privacy. 


PART 200—[ AMENDED] 


Title 20 CFR Part 200 is amended as 
follows: 

1. The authority citation for Part 200 is 
revised to read as follows: 

Authority: 45 U.S.C. 231f and 45 U.S.C. 362, 


unless otherwise noted. § 200.4 also issued 
under 5 U.S.C. 552a. 


§ 200.4 [Amended] 

2. Title 20 CFR is amended by 
redesignating paragraphs (f) through (n) 
as paragraphs (h) through (p) and adding 
new paragraphs (f) and (g) to § 200.4 to 
read as follows: 

(f) General exemptions. No Agency 
records system or systems as such are 


exempted from the provisions of 5 U.S.C. 


552a as permitted under certain 
conditions by 5 U.S.C. 552a(j) except as 
may be designated by rules promulgated 
by the Railroad Retirement Board and 
published in the Federal Register as 
required. 

(g) Specific exemptions—(1) Systems 
of records subject to investigatory 
material exemption under 5 U.S.C. 
552a(k}(2). RRB-43, Investigation Files, a 
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system containing information 
concerning alleged violations of law, 
regulation, or rule pertinent to the 
administration of programs by the RRB 
or alleging misconduct or conflict of 
interest on the part of RRB employees in 
the discharge of their official duties. 

(2) Privacy Act provisions from which 
exempt. The system ofrecords |. 
described in this paragraph is exempt 
from subsections (c)(3) (Accounting of 
Certain Disclosures), (d) (Access to 
Records), (e)(1), 4G, H, and I (Agency 
Requirements), and (f) (Agency Rules) of 
5 U.S.C. 552a. 

(3) Reasons for exemptions. The 
system of records described in this 
section is exempt for one or more of the 
following reasons: 

(i) To prevent the subject of the 
investigations from frustrating the 
investigatory process. 

(ii) To protect investigatory material 
compiled for law enforcement purposes. 
(iii) To fulfill commitments made to 
protect the confidentiality of sources 
and to maintain access to necessary 

sources of information. 

(iv) To prevent interference with law 
enforcement proceedings. 


Dated: June 24, 1985. 
By authority of the Board. 
For the Board. 


Beatrice Ezerski, 

Secretary to the Board. 

[FR Doc. 85-15843 Filed 7-1-85; 8:45 am] 
BILLING CODE 7905-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 


[T. D. 8033] 


OMB Control Numbers Under the 
Paperwork Reduction Act; Tax-Exempt 
Entity Leasing 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Temporary regulations. 


SUMMARY: This document provides 
temporary regulations regarding tax- 
exempt entity leasing. Changes to the 
applicable tax law were made by the 
Tax Reform Act of 1984 (“TRA”). These 
regulations provide guidance to persons 
executing lease agreements involving 
tax-exempt entities under section 168 (j) 
of the Internal Revenue Code of 1954. In 
addition, the text of the temporary 
regulations set forth in this document 
serves as the comment document for the 
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notice of proposed rulemaking published 
in the notices section of this issue of the 
Federal Register. . 


DATE: In general, the regulations apply 
to leases involving tax-exempt entities 
entered into after May 23, 1983, and to 
property placed in service by the 
taxypayer after May 23, 1983. The 
revision to the safe harbor lease 
reporting requirements is effective with 
respect to such lease agreements 
executed after June 30, 1985. 


ADDRESS: Address inquiries to Robert 
Beatson (Attn: LR-124-84), Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, D.C. 20224 (202-566-3590). 
FOR FURTHER INFORMATION CONTACT: 
Robert Beatson, 202-566-3590. 
SUPPLEMENTARY INFORMATION: . 


Background 

This document contains temporary 
regulations regarding tax-exempt entity 
leasing under section 168(j) of the 
Internal Revenue Code of 1954, as 
enacted by section 31 of TRA. Since the 
tax-exempt entity leasing provisions 
generally became effective with respect 
to certain lease agreements entered into 
after May 23, 1983, there is a need for 
immediate guidance relating to basic 
issues regarding these provisions so 
taxpayers leasing property to certain 
tax-exempt entities can comply with 
these new provisions. These regulations 
will remain in effect until superseded by 
final regulations on this subject. 


Explanation of Provisions 


Section 31 of TRA enacts a number of 
limitations regarding cost recovery 
deductions and tax credits applicable to 
certain property leased (or provided 
under a similar arrangement) to a tax- 
exempt entity such as a State or local 
governmental unit, an organization 
exempt from Federal taxation under 
section 501(c), or a foreign person who is 
generally not subject to Federal 
taxation. These limitations are intended 
to ensure that tax-exempt entities do not 
indirectly receive investment tax 
incentives through a lease (in the form 
of lower rent) that they would be 
ineligible to receive if they owned such 
property. These provisions are generally 
intended to eliminate the ability of tax- 
exempt entities to effectively gain the 
advantage of income tax deductions and 
credits while having no corresponding 
liability to pay any tax on income from 
such property. 

TRA reduces the tax benefits of lease 
arrangements involving tax-exempt 
entitles by providing that the portions of 
real property constituting “tax-exempt 


use property” as defined by TRA which 
are leased to such entities generally 
must be depreciated over at least 40 
years, and by providing that the portion 
of personal property constituting “tax- 
exempt use property” must generally be 
depreciated over at least a period 
defined by its ADR class mid-point life. 
TRA also provides clarification 
regarding when property is provided 
pursuant to a service contract rather 
than a lease. A number of basic issues 
regarding the tax-exempt leasing — 
provisions are discussed in the following 
temporary regulations. In addition, 
provisions regarding the manner and 
times for making certain elections with 
respect to these provisions were 
published in Treasury Decision 7976 in 
the Federal Register for September 10, 
1984 (49 FR 35486). 

These temporary regulations, 
presented in question and answer 
format, are intended to provide 
guidelines upon which taxpayers may 
rely to resolve the basic questions 
specifically set forth herein. No 
inference should be drawn regarding 
issues involving this or other Code 
sections not raised herein or reasons 
certain questions, and not others, are 
included in these regulations. 

This document also contains 
temporary regulations revising the 
information reporting requirements for 
safe harbor lease agreements (now only 
permissible for qualified mass 
commuting vehicles as defined in 
section 103(b)(9)) executed after June 30, 
1985. Form 6793, pertaining to safe 
harbor lease agreements, is obsolete for 
lease agreements executed after that 
date. 


Non-Applicability of Executive Order 
12291 


The Commissioner of Internal 
Revenue has determined that these 
temporary regulations are not a major 
rule as defined in Executive Order 12291 
and that a regulatory impact analysis 
therefore is not required. 


Regulaiory Flexibility Act 


No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
because these are temporary 
regulations, and there is a need to 
provide the public with immediate 
guidance. Accordingly, the Regulatory 
Flexibility Act does not apply and no 
Regulatory Flexibility Analysis is 
required for this rule. 


Paperwork Reduction Act 


The collection of information 
requirements contained in this 
regulation have been submitted to the 
Office of Management and Budget 


(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB. 


Drafting Information 


The principal author of these 
regulations is Robert Beatson of the 
Legislation and Regulations Division of 
the Office of the Chief Counsel, Internal 
Revenue Service. Personnel from other 
offices of the Internal Revenue Service 
and the Treasury Department 
participated, however, in developing the 
regulations on matters of both substance 
and style. 


Comments and Requests for a Public 
Hearing 


Before these proposed regulations are 
adopted, consideration will be given to 
any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 

‘person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 


List of Subjects 
26 CFR 1.61-1-1.281-4 


Income taxes, Taxable income, 
-Deductions, Exemptions, Leasing. 


26 CFR Part 602 


OMB control numbers, Paperwork 
Reduction Act, Reporting and 
recordkeeping requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Parts 1 and 602 
are amended as follows: 

1. The authority for Part 1 is amended 
by adding the following citations: 

Authority: 26-U.S.C. 7805 and 26 U.S.C. 
168(j)(10) * * *; §1.168(f)(8)-1T also added 
under section 112(c), Black Lung Benefits 
Revenue Act of 1981 (Pub. L. 97-119); and 
§ 1.168(j)-1T also added under 26 U.S.C. 
168(j)(10). 


2. Anew § 1.48-12T is added 
immediately following § 1.48-10{j) to 
read as follows: 


§ 1.48-12T Tax-exempt entity leasing 
(temporary). 

In general. For certain investment tax 
credit consequences for property which 
is tax-exempt use property under 
section 168(j), see § 1.168(j)-1T. 
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3. A new § 1.168(f)(8)-1T is added 
immediately following § 1.168-7 to read 
as follows: 


§ 1.168(f)(8)-1T Safe-harbor lease 
information returns concerning qualified 
mass commuting vehicles (Temporary). 

In general. Form 6793, Safe Harbor 
Lease Information Return, is obsolete for 
safe harbor lease agreements executed 
after June 30, 1985. The parties to a safe 
harbor lease agreement under section 
168(f)(8) executed after June 30, 1985 
must file with their timely filed 
(including extensions) Federal income 
tax returns for the taxable year during 
which the lease term begins a statement 
containing the following information: 

(a) The name, address, and taxpayer 
identification number of the lessor and 
the lessee; 

(b) A description of the property with 
respect to which safe-harbor lease 
treatment is claimed; 

(c) The date on which the lessee 
places the property in service, the date 
on which the lease begins, and the term 
of the lease; 

(d) The recovery property class of the 
leased property under section 168(c)(2) 
(for example, 5-year); 

(e) The terms of the payments 
between the parties to the lease 
transaction; 

(f) The unadjusted basis of the 
property as defined in section 168(d)(1) 
and its adjusted basis as determined 
under § 5c.168(f)(8)-6(b)(3); and 

(g) If the lessor is a partnership or 
grantor trust, the name, address, and 
taxpayer identification number of the 
partners or beneficiaries and the service 
center at which the income tax return of 
each partner or beneficiary is filed. 

The lessor’s failure to file the above- , 
described statement shall void such 
agreement as a safe-harbor lease under 
section 168(f)(8) as of the date of the 
execution of the lease agreement. For 
rules regarding extensions of time for 
filing elections, see § 1.9100-1. 

4. A new § 1.168{j)-1T is added 
immediately following § 1.168(f}(8)-1T to 
read as follows: 


§ 1.168(j)-1T Questions and answers 
concerning tax-exempt entity leasing rules 
(Temporary). 

The following questions and answers 
concern tax-exempt entity leasing under 
section 168(j) of the Internal Revenue 
Code of 1954, as enacted by section 31 
of the Tax Reform Act of 1984 (“TRA”) 
(Pub. L. 98-369): 


Consequences of Tax-Exempt Use 
Status 


Q-1. If recovery property is subject to 
the tax-exempt entity leasing provisions 


of section 168(j), how must the taxpayer 
compute the property's recovery 
deductions? 

A-1. The taxpayer must compute the 
property's recovery deductions in 
accordance with section 168(j) (1) and 
(2); that is, the taxpayer must use the 
straight line method and the specified 
recovery period. For property other than 
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18-year real property, the applicable 
recovery percentages for the specified 
recovery period are to be determined 
with reference to the tables contained in 
Prop. Treas. Reg. § 1.168-2(g)(3)(iv)(A). 
For 18-year real property for which a 40- 
year recovery period is required, the 
applicable recovery percentages are to 
be determined under the following table: 


40-YEAR STRAIGHT LINE METHOD (ASSUMING MID-MONTH CONVENTION) 


‘nthe “ And the month in the first recovery year the property is placed in service is— 
psi es iets Teteeatr ele t2 


O@OnOneon— 


Q-2. If recovery property that was 
placed in service after December 31, 
1980 by a taxable entity subsequently 
becomes tax-exempt use property, how 
are such property's cost recovery 
deductions under section 168 affected? 

A-2. A change to tax-exempt use 
property, as defined in section 168(j)(3), 
will cause the cost recovery deductions 
under the accelerated cost recovery 
system (ACRS) to be recomputed. The 
allowable recovery deduction for the 
taxable year in which the change occurs 
(and for subsequent taxable years) must 
be determined as if the property had 


originally been tax-exempt use property. 


Proper adjustment must be made under 
the principles of Prop. Treas. Reg. 

§ 1.168-2(j)(3)(i)(B) to account for the 
difference between the deductions 


allowable with respect to the property 
prior to the year of change and those 
which would have been allowable had 
the taxpayer used the recovery period 
and method for tax-exempt use property 
under section 168(j) (1) and (2). 
However, no adjustment is made 
pursuant to the provisions of this A-2 if 
section 168 (j)(2) (C) applies, that is, if 
the taxpayer had selected a longer 
recovery period in the year the property 
was placed in service than the recovery 
period prescribed for such property 
under section 168(j)(1). 

Example (1). On July 1, 1983, X, a calendar 
year taxpayer, places in service 5-year 
recovery property with an unadjusted basis 
of $100. For 1983, X’s allowable deduction is 
$15 (i.e., .15 < $100). In 1984, the property 
becomes tax-exempt use property. Under 
section 168(j), assume th 2 prescribed 
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recovery period is 12 years. For 1984 (and 
subsequent taxable years), X’s allowable 
deduction is determined as if the property 
had been tax-exempt use property since 1983, 
that is, the year it was placed in service. 
Thus, taxable year 1984 is the property's 
second recovery year of its 12-year recovery 
period. Additionally, X must account for the 
excess allowable recovery deduction of $11 
(i.e., the difference between the recovery 
allowance for 1983 ($15) and the allowance 
for that year had the property been tax- 
exempt use property ($4)) in accordance with 
the principles of Prop. Treas. Reg. § 1.168- 
2(j)(3)(i)(B). Thus, the recovery allowances in 
1984 and 1985 are $7.97, determined as 
follows: 


Unadjusted basis multiplied by the 
applicable recovery percentage 
for second recovery 


Excess allowable recovery deduc- 
tion multiplied by the applicable 
recovery percentage for second 
recovery. year divided by the 
sum of the remaining unused ap- 
plicable percentages for tax- 
exempt use property existing as 
of the taxable year of change 
(1984) (($11 x .09)/.96) 


Difference—allowable deduction 


Unadjusted basis multiplied by the 
applicable recovery percentage 
for third recovery 


Excess allowable recovery deduc- 
tion multiplied by the applicable 
recovery percentage for third re- 
covery year divided by the sum 
of the remaining unused applica- 
ble percentages for tax-exempt 
use property existing as of the 
taxable year of change (1984) 
(($11x.09)/.96) 


Difference—allowable deduction 


Additionally, X must make a similar 
adjustment for the taxable years 1986 through 
1995, that is, his fourth through thirteenth 
recovery years. 

Example (2). Assume the same facts as in 
Example (1) except that in 1983, X elected 
under section 168 (b) (3) with respect to the 5- 
year property to use the optional recovery 
percentages over a 25-year recovery period. 
Based on these facts, the provisions of this 
A-2 do not apply. 


Definition of Tax-Exempt Use Property 


Mixed Leases of Real and Personal 
Property 


Q-3. How is a mixed lease of real 
property and personal property (e.g., a 
building with furniture) to.be treated for 
purposes of applying the rules of section 
168(j)(3) defining which property 
constitutes tax-exempt use property? 


A-3. The general rule is that 18-year 
real property and property other than 
18-year real property are tested 
separately to determine whether each 
constitutes tax-exempt use property. 
However, if a lease of section 1245 class 
property is incidental to a lease of 18- 
year real property, and the 18-year real 
property is not tax-exempt use property, 
then the section 1245 class property also 
does not constitute tax-exempt use 
property. A lease of section 1245 class 
property will be considered incidental if 
the adjusted basis of all section 1245 © 
class property leased in the same 
transaction is 1 percent or less of the 
adjusted basis of all 18-year real 
property leased in such transaction. 


Buildings Which Are Partially Tax- 
Exempt Use Property 


Q-4. If part of a building is leased to a 
tax-exempt entity in a disqualified lease 
and part of the building is leased other 
than to a tax-exempt entity in a 
disqualified lease, to what extent do the 
tax-exempt entity leasing rules apply to 
such building? 

A-4. The taxpaper must determine the 
amount of the building's unadjusted 
basis that is properly allocable to the 
portion of the building that is tax- 
exempt use property; the section 168(j) 
rules apply to the allocated amount. 
Solely for purposes of determining what 
percentage of the building’s basis is 
subject to the tax-exempt entity leasing 
rules, no part of the basis is allocated to 
common areas. 


Example. A constructs a 3-story building in 
1984 at a cost of $900,000. Each floor consists 
of 30,000 square feet. The only common area 
(10,000 square feet) in the building is on the 
first floor. A leases the first floor (other than 
the common areas) to a firm that is not a tax- 
exempt entity. A leases the top two floors to 
a tax-exempt entity in a 25-year lease. The 
top two floors constitute tax-exempt use 
property. Assume that square footage is the 
appropriate method for allocating basis in 
this case. Thus, A must allocate $675,000 of 
the $900,000 basis to the tax-exempt use 
portion, determined as follows: 


square footage of 
building which is 
tax-exempt use 
property (excluding 


common areas) _ 60,000 sq. feet 


80,000 sq. feet 


total square footage 
in the building 
(excluding common 
areas) 


¥ x $900,000 = $675,000 

A must compute his recovery deductions on 
this portion of the basis ($675,000) in 
accordance with the rules of section 168(j) (1) 
and (2). 


=% 
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Requirement of a Lease 


Q-5. Can the use of property by a 
party other than a tax-exempt entity 
result in the property being treated as 
tax-exempt use property within the 
meaning of section 168(j)(3)? 

A-5. Yes, if based on all the facts and 
circumstances it is more appropriate to 
characterize the transaction as a lease 
to a tax-exempt entity. A transaction 
can be characterized as a lease to a tax- 
exempt entity under section 168(j)(6)(A), 
which provides that “the term ‘lease’ 
includes any grant of a right to use 
property”; or under the service contract 
rules of section 7701(e). See Q&A #18 
for rules regarding service contracts. 


Example. A trust is executed on January 1, 
1984, to create a pooled income fund (P) that 
meets the requirements of section 642(c)(5). A 
university (U) that is tax-exempt under 
section 501(c)(3) is the remainderman of the 
pooled income fund. P's purpose is to 
construct and operate an athletic center on 
land adjacent to U’s campus. Construction of 
the athletic center, which has a 50-year useful 
life, was completed and the center was 
placed in service on February 1, 1985. The 
athletic center is managed for a fee by M, an 
unrelated taxable organization which 
operates athletic facilities open to the public. 
Office space at the facility is occupied rent- 
free by both the U athletic department and M. 
Scheduling of activities at the center is 
handled jointly by members of U's athletic 
department and M. General operating 
expenses of the athletic center are paid by P. 
Although the athletic center is open to the 
publ:c for a membership fee, the majority of 
members are U’s students who pay 
membership fees as part of their tuition. 
These fees are remitted by U to P. This 
arrangement is in substance a grant to U of a 
right to use the facility, and therefore a lease 
to U under section 168(j)(6)(A). U, as 
remainderman, will have obtained title to the 
entire building when the last pooled income 
fund donor dies. This arrangement is a 
disqualified lease because either (1) U has 
the equivalent of a fixed price purchase 
option under section 168(j)(3)(B)(ii)(II) (if U 
receives title as remainderman before the end 
of the useful life of the building), or (2) the 
lease has a term in excess of 20 years under 
section 168(j)(3)(B)(ii)(II) (if U does not 
receive title as remainderman until 20 years 
have elapsed), or both. Therefore, the 
allowable recovery deductions (without 
regard to salvage value) must be computed in 
accordance with section 168(j) (1) and (2). In 
addition, because this arrangement is treated 
as a lease under section 168(j), the facility is 
used by U for purposes of section 48(a)(4), 
and thus no investment tax credit is 
permitted with respect to any portion of the - 
facility. This arrangement also may be 
treated as a lease to U for all purposes of 
chapter 1 of the Internal Revenue Code under 
section 7701 (e). ; 
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“More Than 35 Percent of the Property” 
Test 


Q-6. How is the percentage of 18-year 
real property leased to a tax-exempt 
entity in a disqualified lease to be 
determined for purposes of the “more 
than 35 percent of the property” test of 
section 168{j)(3)(B)(iii)? 

A-6. The phrase “more than 35 
percent of the property” means more 
than 35 percent of the net rentable floor 
space of the property. The net rentable 
floor space in a building does not 
include the common areas of the 
building, regardless of the terms of the 
lease. For purposes of the “more than 35 
percent of the property” rule, two or 
more buildings will be treated as 
separate properties unless they are part 
of the same project, in which case they 
will be treated as one property. Two or 
more buildings will be treated as part of 
the same project if the buildings are 
constructed, under a common plan, 
within a reasonable time of each other 
on the same site and will be used in an 
integrated manner. 

Q-7. Are disqualified leases to 
different tax-exempt entities (regardless 
of whether they are related) aggregated 
in determining whether 18-year real 
property is tax-exempt use property? 

A-7. Yes. 

Example. A tax-exempt entity participates 
in industrial development bond financing for 
the acquisition of a new building by a taxable 
entity. The tax-exempt entity leases 60 ‘ 
percent of the net rentable floor space in the 
building for 5 years. Sixty percent of the 
building is tax-exempt use property. If the 
same tax-exempt entity leased only 19 percent 
of the net rentable floor space in the building 
for 5 years, no portion of the building would 
be tax-exempt use property because not more 
than 35 percent of the property is leased to a 
tax-exempt entity pursuant to a disqualified 
lease. If such tax-exempt entity leased only 
19 percent of the net rentable floor space in 
the building for 5 years and another tax- 
exempt entity leased 20 percent of the net 


_ rentable floor space in the building for a term 


in excess of 20 years (or a related entity 
leased 20 percent of the building for 5 years), 
39 percent of the building would be tax- 
exempt use property. See A-4 regarding the 
determination of the amount of the building's 
unadjusted basis that is properly allocable to 
the portion of the building that is tax-exempt 


use property. 


“Predominantly Used” Test 


Q-8. What does the term 
“predominantly used” mean for 
purposes of the section 168{j){3}(D) 
exception to the tax-exempt use 
property rules? 

A-8. “Predominantly used” means 
that for more than 50 percent of the time 
used, as determined for each taxable 


year, the real or personal property is 


used in an unrelated trade or business 
the income of which is subject to tax 
under section 511 (determined without 
regard to the debt-financed income rules 
of section 514). If only a portion of 
property is predominantly used in an 
unrelated trade or business, the 
remainder may nevertheless be tax- 
exempt use property. 

Q-9. How is the “predominantly used” 
test of section 168(j}(3}(D) to be applied 
to a building? 

A-9. The “predominantly used” test is 
to be applied to a building in the 
following manner: 

(i) Identify the discrete portions 
(excluding common areas) of the 
building which are leased to a tax- 
exempt entity in a disqualified lease 
under section 168{j}(3)(B)(ii). A discrete 
portion of a building is an area 
physically separated from other areas. 
An area is physically separated from 
other areas if separated by permanent 
walls or by partitions serving as room 
dividers if such partitions remain in 
place throughout the taxable year. A 
discrete portion can be the entire 
building, floors, wings, offices, rooms, or 
a combination thereof. For example, a 
building whose entire internal space 
consists of a single large room used as a 
gymnasium has only one discrete 
portion. On the other hand, if the 
building has 3 stories with 10 offices on 
each floor, each of the 30 offices is a 
discrete portion. 

(ii) Determine whether each discrete 
portion is predominantly used in an 
unrelated trade or business subject to 
tax under section 511. See A-8 for the 


- rules regarding how to make this 


determination. 

(iii) Once the discrete portions of the 
building that constitute tax-exempt use 
property have been identified, an 
appropriate allocation of basis must be 
made to such discrete portions. See A-4 
for rules regarding how to make such 
allocation. 

(iv) The application of these rules is 
illustrated by the following example: 


Example. A building, constructed in 1985, is 
leased in its entirety to a tax-exempt entity 
(E) pursuant to a 25-year lease. The building 
has 25,000 square feet of net rentable floor 
space and consists of an auditorium (15,000 
square feet), a retail shop (10,000 square feet), 
plus common area of 5,000 square feet. E uses 
the auditorium 80 percent of the time in its 
exempt activity and 20 percent of the time in 
an unrelated trade or business subject to tax 
under section 511. The retail shop is used 90 
percent of the time in an unrelated trade or 
business subject to tax under section 511 and 
10 percent of the time in an exempt activity. 
Thus, the auditorium is tax-exempt use 
property; the retail shop is not. An 
appropriate allocation of basis to the 
auditorium must be made. See A-4. 
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Definition of Tax-Exempt Entity 


Q-10. What elections must be made in 
order to avoid the “5-year lookback” 
rule of section 168(j)(4)(E)(i}? 

A-10. Only organizations which were 
exempt from tax under section 501(a) as 
organizations described in section 
501(c}{12) (and which are no longer tax- 
exempt) may avoid the 5-year lookback 
rule of section 168({j}{4)(E){i). In order to 
avoid the 5-year lookback rule with 
respect to any property, two elections 
are required. First, the organization must 
elect not to be exempt from tax under 
section 501(a) during the tax-exempt use 
period (as defined in section 
168(j)(4}(E}{iiM)) with respect to the 
property. Second, the erganization must 
elect to be taxed on the exempt 
arbitrage profits as provided in section 
31(g)(16} of the Tax Reform Act of 1984. 
See Temp. Treas. Reg. § 5h.4{a) for the 
time and manner of making these 
elections. These elections, once made, 
are irrevocable. 

Q-11. Does the term “tax-exempt 
entity” include tax-exempt plans of 
deferred compensation and similar 
arrangements? 

A-11. Yes. For purposes of section 168 
(j), the term “tax-exempt entity” 
includes trusts or other entities that are 
tax-qualified under section-401 (a), 
individual retirement accounts, 
simplified employee pensions, and other 
tax-exempt arrangements described in 
subchapter D of chapter 1 of the Internal 
Revenue Code. 


Special Rules for High Technology 
Equipment 


Q-12. What effect do the tax-exempt 
entity leasing provisions have on 
“qualified technological equipment”? 

A-12. “Qualified technological 
equipment” which is leased to a tax- 
exempt entity for a term of 5 years or 
less shall not constitute tax-exempt use 
property. If “qualified technological 
equipment” which is leased to a tax- 
exempt entity for a term of more than 5 
years constitutes tax-exempt use 
property (as defined in section 168(j)(3)} 
and is not used predominantly outside 
the United States, the rules of section 
168(j) (1) and (2) apply except that the 
recovery period to be used for such 
equipment shall be 5 years regardless of 
the length of the lease term. For 
purposes of section 168(j)(5), “qualified 
technological equipment” means (1) any 
computer or peripheral equipment, {2} 
any high technology telephone station 
equipment installed on the customer's 
premises, and (3) any high technology 
medical equipment. For definitions of 
these terms, see A-13 through A-16. 
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Q-13. What is a “computer” as that 
term is used in section 168(j)(5)(C)(i)(I)? 
A-13. Computers are electronically 

activated devices that are 
programmable by the user and that are 
capable of accepting information, 
applying prescribed processes to it, and 
supplying the results of those processes 
with or without human intervention. 
Computers consist of a central 
processing unit containing extensive 
storage, logic, arithmetic, and control 
capabilities. A computer does not 
include any equipment which is an 
integral part of property that is not a 
user-programmable device, any video 
games or other devices used by the user 
primarily for amusement or 
entertainment purposes, or any 
typewriters, calculators, adding or 
accounting machines, copiers, 
duplicating equipment, or similar 
equipment. A computer does not include 
any equipment that is not tangible 
personal property. 

Q-14. What is “peripheral equipment” 
as that term is used in section 
168(j)(5)(C)(i)(1)? 

A-14. Peripheral equipment means 
tangible personal property such as 
auxiliary machines, whether on-line or 
off-line, that are designed to be placed 
under the control of the central 
processing unit of the computer. Some 
examples of peripheral equipment are: 
card readers, card punches, magnetic 
tape feeds, high speed printers, optical 
character readers, tape cassettes, mass 
storage units, paper tape equipment, 
keypunches, data entry devices, 
teleprinters, terminals, tape drives, disc 
drives, disc files, disc packs, visual 
image projector tubes, card sorters, 
plotters, and collators. Peripheral 
equipment does not include equipment 
not included in Asset Depreciation 
Range (ADR) 00.12 listed in section 3 of 
Rev. Proc. 83-35, 1983-1 C.B. 745, 746. 
Peripheral equipment also does not 
include any equipment that is an 
integral part of property that is not a 
user-programmable device, any video 
games or other devices used by the user 
primarily for amusement or 
entertainment purposes, or any 
typewriters, calculators, adding or 
accounting machines, copiers, 
duplicating equipment, or similar 
equipment. 

Q-15. What does “high technology 
telephone station equipment” mean as 
that term is used in section 
168(j)(5)(C)(i)(I1)? 

A-15, High technology telephone 
station equipment includes only tangible 
personal property described in asset 
depreciation range (ADR) class 48.13 
listed in section 3 of Rev. Proc. 83-35, 
1983-1 C.B. 745, 758 that has a high 


technology content and which, because 
of such high technology content, can 
reasonably be expected to become 
obsolete before the expiration of its 
physical useful life. For example, 
telephone booths and telephones which 
include only a standard dialing feature 
are not high technology equipment. 
However, telephones with features such 
as an abbreviated dialing short program, 
an automatic callback, or conference 
call feature may qualify as high 
technology equipment. High technology 
telephone station equipment may 
include terminal equipment including 
such extra features but not terminal 
equipment used in conjunction with 
features offered through central office 
capacity. There are no current plans to 
utilize the regulatory authority provided 
in section 168(j)(5)(C)(iv). 

Q-16. What is “high technology 
medical equipment” as that term is used 
in section 168 (j)(5)(C)(i)(M1)? 

A-16. High technology medical 
equipment is any electronic, 
electromechanical, or computer-based 
high technology equipment which is 
tangible personal property used in the 
screening, monitoring, observation, 
diagnosis, or treatment of human 
patients in a laboratory, medical, or 
hospital environment. High technology 
medical equipment includes only 
equipment that has a high technology 
content and which, because of such high 
technology content, can reasonably be 
expected to become obsolete before the 
expiration of its physical useful life. 
High technology medical equipment may 
include computer axial tomography 
(C.A.T.) scanners, nuclear magnetic 
resonance equipment, clinical chemistry 
analyzers, drug monitors, diagnostic 
ultrasound scanners, nuclear cameras, 
radiographic and fluoroscopic systems, 
Holter monitors, and bedside monitors. 
Incidental use of any such equipment for 
othe purposes, such as research, will not 
prevent it from qualifying as high 
technology medical equipment. There 
are no current plans to utilize the 
regulatory authority provided in section 
168(j)(5)(C)(iv). 


Lease Term 


Q-17. What is included in determining 
the length of a lease term? 

A-17. (i) The lease term starts when 
the property is first made available to 
the lessee under the lease. The lease 
term includes not only the stated 
duration, but also any additional period 
of time which is within the “realistic 
contemplation of the parties at the time 
the property is first put into service. 
Hokanson v. Commissioner, 730 F.2d 
1245, 1248 (9th Cir. 1984). A subsequent 
period of time is included in the term of 
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the original lease if the circumstances 
indicate that the parties, upon entering 
into the original lease, had informally 
agreed that there would be an extension 
of the original lease. 

(ii) With respect to personal property, 
the lease term includes all periods for 
which the tax-exempt lessee or a related 
party (as defined under section 168(j)(7)) 
has a legally enforceable option to 
renew the lease, or the lessor has a 
legally enforceable option to compel its 
renewal by the tax-exempt entity or a 
related party. This is true regardless of 
the renewal terms of the lease 
agreement or whether the lease is in fact 
renewed, 

(iii) With respect to real property, the 
lease term includes all periods for which 
the tax-exempt lessee or a related party 
(as defined under section 168(j)(7)) has a 
legally enforceable option to renew the 
lease, or the lessor has a legally 
enforceable option to compel its renewal 
by the tax-exempt entity or a related 
party, unless the option to renew is at 
fair market value, determined at the 
time of renewal. The Hokanson facts 
and circumstances test (see (i) above) 
may cause the term of a fair market 
value renewal option to be treated as 
part of the original lease term. 

(iv) Successive leases that are part of 
the same transaction or a series of 
related transactions concerning the 
same or substantially similar property 
shall be treated as one lease. This rule 
applies if at substantially the same time 
or as part of one arrangement the 
parties enter into multiple leases 
covering the same or substantially 
similar property, each having a different 
term. If so, then the original lease term 
will be treated as running through the 
term of the lease that has the last 
expiration date of the multiple leases. 
The multiple lease rule will not apply 
merely because the parties enter into a 
new lease at fair market rental value at 
the end of the original lease term. 

(v) The application of the above rules 
is illustrated by the following examples: 
Example (1). On December 30, 1984, X, a 

taxable corporation, and Y, a tax-exempt 
entity, enter into a requirements contract for 
a period of 3 years. The requirements 
contract sets the terms and conditions under 
which X and Y will do business on those 
occasions when X actually leases items of 
personal property to Y. The requirements 
contract imposes no obligation on either 
party to actually enter into a lease 
agreement. Pursuant to this requirements 
contract, on January 1, 1985, X and Y enter 
into three separate leases. Under the leases, 
Y obtained the use of three identical items of 
personal property, each for a term of six 
months beginning on January 1, 1985. On 
March 1, 1985, Y entered into a fourth lease 
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for the use of a fourth item of personal 
property substantially similar to the other 
three items for a term of 20 months beginning 
on that date. The mere fact that all 4 leases 
were entered into pursuant to the same 
requirements contract and involved the same 
or substantially similar property does not 
require aggregation of the terms of such 
leases under section 168{j}(6)(B). 

Example (2). Assume the same facts as in 
Example (1) except that, instead of the 4 
leases entered into in Example (1), on 
January 1, 1985, pursuant to the requirements 
contract, X and Y enter into a lease for an 
item of personal property for one year. On 
January 10, 1986, after the end of the one-year 
lease term, X and Y enter into a second lease 
with respect to the same or substantially 
similar equipment. Assuming that the 
requirements contract itself is not a lease and 
assuming that the parties did not have any 
informal or implicit understanding (other than 
the general expectation of doing some 
business in the future) to enter into the 
second lease when the first lease was entered 
into, these two leases are not aggregated. The 
mere fact that the parties entered into two 
leases under the requirements contract does 
not result in the application of the section 
168{j)(6}(B) rules for successive leases. 

Example (3). The facts are the same as in 
Example (2) except that the parties did have 
an understanding, informal! or otherwise, at 
the time of the first lease that they would 
enter into a second lease of the same 
personal property. The terms of the leases are 
aggregated. 

Example (4). The facts are the same as in 
Example (2) except that, instead of the leases 
entered into in Example (2), on January 1, 
1985, X and Y enter into two separate leases, 
each for a term of one year. One lease is for 
the period beginning on January 1, 1985 and 
ending on December 31, 1985. The other lease 
is for the period beginning on January 1, 1986 
and ending on December 31, 1986. Both leases 
involve the same or substantially similar 
personal property. Under the successive lease 
rule, the terms of both leases are aggregated 
for purposes of determining the term of either 
lease under section 168{j}(6}(B). This result 
occurs because the two leases were entered 
into as part of the same transaction, and they 
relate to the same or substantially similar 
personal property. 

Service Contract Issues 

Q-18. How is the treatment of service 
contracts affected by the service 
contract rules set forth in section 
7701(e)? 

A-18. If a contract which purports to 
be a service contract is treated as a 
lease under section 7701(e), such 
contract is to be treated as a lease for 
all purposes of Chapter 1 of the Internal 
Revenue Code (including, for example, 
section 168({j) and section 48{a) (4) and 
(5)). 

Q-19. Does a contract to provide 
heating, maintenance, etc. services in 
low-income housing come within the 
low-income housing exception in section 
7701(e)(5) to the service contract rules 
set forth in section 7701(e)? 


A-19. No. Although certain low- 
income housing operated by or for an 
organization described in paragraphs (3) 
or (4) of section 501{c) is not subject to 
the service contract rules in section 
7701(e), a contract, for instance, to 
provide heating services to low-income 
housing units, such as by installing and 
operating a furnace, does not constitute 
“low-income housing” within the 
meaning of section 7701(e)}(5). Thus, the 
rules of section 7701(e) apply to such 
contracts in determining whether they 
are properly treated as leases. 


Parinership Issues 

Q-20. Do the provisions applicable to 
property leased to partnerships, set forth 
in section 168[j)(8), and the provisions 
applicable to property owned by 
partnerships, set forth in section 
168(j)(9), apply to pass-through entities 
other than partnerships? 

A-20. Yes. Rules similar to those 
provided in paragraphs (8), (9)(A), (9){B), 
and (9)(C) of section 168{j) and those 
provided inQ &/ «~ 21-26 apply to pass- 
through entities other than partnerships. 

Q-21. What rules apply to property 
owned by a partnership in which one or 
more partners is a tax-exempt entity? 

A-21. If property is owned by a 
partnership having both taxable and 
tax-exempt entities as partners, and any 
allocation to a tax-exempt entity partner 
is not a “qualified allocation” under 
section 168(j)(9){B), then such entity’s 
proportionate share of the property is to 
be treated as tax-exempt use property 
for all purposes. However, the property 
will not be tax-exempt use property if it 
is predominantly used by the 
partnership in an activity which, with 
respect to the tax-exempt entity, is an 
unrelated trade or business. An activity 
is an unrelated trade or business with 
respect to a tax-exempt entity if such 
entity's distributive share of the 
partnership's gross income from the 
activity is includible in computing its 
unrelated business taxable income 
under section 512(c) (determined 
without regard to the debt-financed 
income rules of section 514). A tax- 
exempt entity partner’s proportionate 
share of property of a partnership equals 
such partner's share of that item of the 
partnership's income or gain (excluding 
income or gain allocated under section 
704{c)) in which the tax-exempt entity 
has the highest share. If the tax-exempt 
entity partner’s share of any item of 
income or gain (excluding income or 
gain allocated under section 704(c)) may 
vary during the period it is a partner, the 
previous sentence shall be applied with 
reference to the highest share of any 
such item that it may receive at any time 
during such period. The application of 
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these rules is illustrated by the following 
example: 

Example. A partnership (P) operates a 
factory, which consists of a building and 
various items of machinery. P has one tax- 
exempt entity (E) as a partner, and E’s 
proportionate share is 10 percent {i.e., 10 
percent is the largest share of any item of 
income or gain that E may receive during the 
time E is a partner). Unless P’s allocations to 
E are qualified under section 168(j)(9)(B), 10 
percent of each item of partnership property 
(including the building) is tax-exempt use 
property, notwithstanding the 35 percent 
threshold test of section 168(j}(3)(B){iii) that is 
otherwise applicable to 18-year real property. 
However, the property will not be tax-exempt 
use property if it is predominantly used by 
the partnership in an activity which, with 
respect to E, is an unrelated trade or business 
(determined without regard to the debt- 
financed income rules of section 514). 


Q-22. What consititutes a “qualified 
allocation” under section 168(j)(9)(B)? 

A-22. (i) A “qualified allocation” 
means any allocation to a tax-exempt 
entity which is consistent with such 
entity’s being allocated the same share 
{i.e., the identical percentage) of each 
and every item of partnership income, 
gain, loss, deduction, credit, and basis 
during the entire period such entity is a 
partner. Except as provided in A-23, an 
allocation is not qualified if it does not 
have substantial economic effect under 
section 704(b). However, for purposes of 
the two preceding sentences, items 
allocated under section 704(c) (relating 
to contributed property) are not taken 
into account. An allocation is not a 
“qualified allocation” under section 
168{j)(9)(B) if the partnership agreement 
provides for, or the partners have 
otherwise formally or informally agreed 
to, any change (regardless of whether 
such change is contingent upon the 
happening of one or more events) in the 
tax-exempt entity's distributive share of 
income, gain, loss, deduction, credit, or 
basis at any time during the entire 
period the tax-exempt entity is a 
partner. 

{ii) A change in a tax-exempt entity's 
distributive share of income, gain, loss, 
deduction, credit, or basis which occurs 
as a result of a sale or redemption of a 
partnership interest {or portion thereof} 
or a contribution of cash or property to 
the partnership shall be disregarded in 
determining whether the partnership 
allocations are qualified, provided that 
such transaction is based on fair market 
value at the time of the transaction and 
that the allocations are qualified after 
the change. For this purpose, the 
consideration determined by the parties 
dealing at arm’s length and with adverse 
interests normally will be deemed to 
satisfy the fair market value 
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requirement. In addition, a change in a 
tax-exempt entity's distributive share 
which occurs as a result of a partner's 
default (other than a prearranged 
default) under the terms of the 
partnership agreement will be 
disregarded, provided that the 
allocations are qualified after the 
change, and that the change does not 
have the effect of avoiding the 
restrictions of section 168{j)(9). Any of 
the above-described transactions 
between existing partners (and parties 
related to them) will be closely 
scrutinized. 


Example (1). A, a taxable entity, and B, a 
tax-exempt entity, form a partnership in 1985. 
A. contributes $800,000 to the partnership; B 
contributes $200,000. The partnership 
agreement allocates 95 percent of each item 
of income, gain, loss, deduction, credit, and 
basis to A; B's share of each of these items is 
5 percent. Liquidation proceeds are, 
throughout the term of the partnership, to be 
distributed in accordance with the partner's 
capital account balances, and any partner 
with a deficit in his capital account following 
the distribution of liquidation proceeds is 
required to restore the amount of such deficit 
to the partnership. Assuming that these 
allocations have substantial economic effect 
within the meaning of section 704({b)(2), they 
are qualified because B’s distributive share of 
each item of income, gain, loss, deduction, 
credit, and basis will:remain the same during 
the entire period that B is a partner. The fact 
that the liquidation proceeds may be 
distributed in a ratio other than 95 percent/5 
percent does not cause the allocations not to 
be qualified. 

Example (2). A, B, and E are members of a 
partnership formed on July 1, 1984. On that 
date the partnership places in service a 
building and section 1245 class property. A 
and B are taxable entities; E isa tax-exempt 
entity. The partnership agreement provides 
that during the first 5 years of the 
partnership, A and B are each allocated 40 
percent of each item of income, gain, loss, 
deduction, credit, and basis; E is allocated 20 
' percent. Thereafter, A, B, and E are each 
allocated 33% percent of each item of 
income, gain, loss, deduction, credit, and 
basis. Assume that these allocations meet the 
substantial economic effect test of section 
704(b)(2) and E’s distributive share of the 
partnership's income is not unrelated trade or 
business income subject to tax under section 
511. The allocations to E are not qualified 
allocations under section 168(j)(9)(B) because 
E's distributive share of partnership items 
does not remain the same during the entire 
period that Eis ‘a partner in the partnership. 
Thus, 33% percent of the building and 33% 
percent of the section 1245 class property are 
tax-exempt use property from the time each 
is placed in service by the partnership and — 
are thus subject to the cost recovery rules of 
section 168{j) (1) and (2). In addition, no 
investment tax credit is allowed for 33¥% 
percent of the section 1245 class property 
because.of section 48{a)(4). 


Q-23. In determining whether 
allocations constitute qualified 


allocations, what rules are applied to 
test allocations that are not governed by 
the substantial economic effect rules? 

A-23. A-22 provides the general rules 
to be used in determining whether an 
allocation is a qualified allocation, 
including the rule that the allocation 
must have substantial economic effect. 
However, certain allocations are not 
governed by the substantial economic 
effect rules (e.g., an allocation of basis 
of an oil and gas property is generally 
governed by section 613A(c)(7)(D), 
rather than section 704(b)), and other 
allocations cannot satisfy the 
substantial economic effect rules (e.g., 
allocations of credits, allocations of 
deduction and loss attributable to 
nonrecourse debt, and allocations of 
percentage depletion in excess of basis). 
Since allocations in either of these 
categories cannot be tested under the 
substantial economic effect test, these 
allocations, in order to be qualified, 
must comply with the relevant Code or 
regulation section that governs the 
particular allocation (e.g., in the case of 
an allocation of basis of an oil and gas 
property, section 613A(c)(7)(D)). 

Q-24. Will the Internal Revenue 
Service issue letter rulings on the issue 
of whether an allocation is a “qualified 
allocation” for purposes of section 
168{j}(9}? 

A-24. The Internal Revenue’Service 
will accept requests for rulings on the 
question of whether an allocation isa 
“qualified allocation” for purposes of 
section 168{j)(9). Such requests should 
be submitted in accordance with the 
appropriate revenue procedure. One 
requirement of a qualified allocation is 
that such allocation must have 
substantial economic effect under 
section 704(b}({2). Currently, the Service 
will not rule ‘on the question of whether 
an allocation has substantial economic 
effect under section 704{b)(2). Therefore, 
unless and until this policy is changed, a 
ruling request regarding a qualified 
allocation must contain a representation 
that the subject allocation has 
substantial economic effect (or complies 
with A-23, if applicable). 

Q-25. Do priority cash distributions 
which constitute guaranteed payments 
under section 707(c) disqualify an 
otherwise qualified allocation? 

A-25. Priority cash distributions to 
partners which constitute guaranteed 
payments will not disqualify an 
otherwise qualified allocation if the 
priority cash distributions are 
reasonable in amount (e.g., equal to the 
Federal short-term rate described in 
section 1274(d)) and are made in equal 
priorities to all partners in proportion to 
their capital in the partnership. Other 
guaranteed payments will be closely 
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scrutinized and, in appropriate cases, 
will disqualify an otherwise qualified 
allocation. 


Example. A and B form Partnership AB to 
operate a manufacturing business. A is a tax- 
exempt entity; Bis a taxable person. A 
contributes $500,000 to the partnership; B 
contributes $100,000. The partnership 
agreement provides that A.and Bare each 
entitled to cash distributions each year, in 
equal priority, in an amount equal to 8 
percent of their capital contribution. Assume 
that these payments are reasonable in 
amount and constitute guaranteed payments 
under section 707(c). Without taking into 
consideration the guaranteed payments, all 
allocations constitute qualified allocations 
under section 168fj)(9)(B) and A-22. These 
guaranteed payments will not disqualify such 
allocations. 


Q-26. Can property be treated as tax, 
exempt use properiy under both the 
general rule of section 168({j)(3) and the 
partnership provisions of section 
168(j)(9)? 

A-26. Yes. For example, a tax-exempt 
entity may be a partner in a partnership 
that owns a building 60 percent of which 
is tax-exempt use property because it is 
leased to an unrelated tax-exempt entity 
under a 25-year lease. The status of the 
remaining 40 percent depends on 
whether or not allocations under the 
partnership agreement are qualified 
under section 168(j)(9). If the allocations 
are not qualified under section 168{j)(9), 
the tax-exempt entity's proportionate 
share (as determined under section 
168{j){9)(C)) of the remaining 40 percent 
will be tax-exempt use property. For 
example, if the tax-exemptentity's 
proportionate share is 30 percent, then 
12 percent-of the remaining 40 percent 
{Z.e., .30 times .40) is tax-exempt use 
property and a total of 72 percent of the 
property (60 percent +12 percent) is tax- 
exempt use property. 


Effective Date Questions 


Q-27. Does an amendment to a lease 
{or sublease) to a tax-exempt entity of 
property which, pursuant to the effective 
date provisions of section 31(g) of TRA, 
is not subject to section 168(j) cause 
such property to be subject to the 
provisions of section 168(j)? 

A-27. An amendment to such a lease 
(or sublease) does not cause such 
property to be subject to the provisions 
of section 168(j) unless the amendment 
increases the term of the lease (or 
sublease). However, if the amendment 
increases the amount of property subject 
to the lease, the additional property 
must be tested independently under the 
effective date provisions of section 31(g) 
of TRA. See A-31 for special rules 
regarding improvements to property. 
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Example. On May 1, 1983, X, a taxable 
entity, and E, a tax-exempt entity, enter into 
a lease whereby X will lease to E the top 4 
floors of a ten-story building for a lease term 
of 25 years. In 1985, the lease is amended to 
provide that E will lease an additional floor 
for the balance of the lease term. At that time 
the annual rent due under the lease is 
increased. Pursuant to the provisions of 
section 31(g)(2)(A} of TRA, section 168{j} does 
not apply to the lease to E of the top 4 floors 
of the building. Assuming that no other 
provision of section 31(g) of TRA provides 
otherwise, the floor added to the lease in 1985 
is subject to the provisions of section 168(j). 


Q-28. If property which is not subject 
to section 168({j) by virtue of the effective 
date provisions of section 31(g) of TRA 
is sold, subject to the lease to the tax- 
exempt entity, what are the 
consequences? 

A-28. Property to which section 168(j) 
does not apply by virtue of the effective 
date provisions set forth in section 31{g) 
(2), (3), and (4) of TRA will not become 
subject to section 168(j) merely by 
reason of a transfer of the property 
subject to the lease by the lessor (or a 
transfer of the contract to acquire, 
construct, reconstruct, or rehabilitate the 
property), so long as the lessee (or party 
obligated to lease) does not change. For 
purposes of the preceding sentence, the 
term “transfer” includes the sale- 
leaseback by a taxable lessor of its 
interest in the property, subject to the 
underlying lease to the tax-exempt 
entity. However, if property is 
transferred to a partnership or other 
pass-through entity after the effective 
date of section 168({j}(9) (see section 
31(g) of TRA), such property is subject 
to the provisions of section 168(j)(9). 

Q-29. Can property which was leased 
to a tax-exempt entity after May 23, 1983 
and acquired by a partnership before 
October 22, 1983 be tax-exempt use 
property? 

A-29. Yes. Because the property was 
leased to a tax-exempt entity after May 
23, 1983, it may be tax-exempt use 
property under section 168(j)(3) and 
section 31(g}(1) of TRA. However, if the 
partnership included a tax-exempt 
entity as a partner, section 168(j)(9) 
would be inapplicable under section 
31(g)(3)(B) of TRA because the 
partnership acquired the property before 
October 22, 1983. 

Q-30. What is a binding contract for 
purposes of the transitional rules in 
section 31(g) of TRA? 

A-30. (i) A contract is binding only if 
it is enforceable under State law against 
the taxpayer or a predecessor and does 
not limit damages to a specified amount, 
as for example, by a liquidated damages 
provision. A contract that limits 
damages to an amount equal to at least 
5 percent of the total contract price will 


not be treated as limiting damages for 
this purpose. In determining whether a 
contract limits damages, the fact that 
there may be little or no damages 
because the contract price does not 
significantly differ from fair market 
value will not be taken into account. For 
example, if a taxpayer entered into an 
irrevocable contract to purchase an 
asset for $100 and the contract 
contained no provision for liquidated 
damages, the contract is considered 
binding notwithstanding the fact that the 
property had a fair market value of $99 
and under local law the seller would 
only recover the difference in the event 
the purchaser failed to perform. If the 
contract provided for a refund of the 
purchase price in lieu of any damages 
allowable by law in the event of breach 
or cancellation, the contract is not 
considered binding. 

(ii) A contract is binding even if 
subject to a condition, so long as the 
condition is not within the control of 
either party or a predecessor in interest. 
A contract will not be treated as ceasing 
to be binding merely because the parties 
make insubstantial changes in its terms 
or because any term is to be determined 
by a standard beyond the control of © 
either party. A contract which imposes 
significant obligations on the taxpayer 
(or a predecessor) will be treated as 
binding notwithstanding the fact that 
insubstantial terms remain to be 
negotiated by the parties to the contract. 

(iii) A binding contract to acquire a 
component part of a larger piece of 
property will not be treated as a binding 
contract to acquire the larger piece of 
property. For example, if a tax-exempt 
entity entered into a binding contract on 
May 1, 1983 to acquire a new aircraft 
engine, there would be a binding 
contract to acquire only the engine, not 
the entire aircraft. 

Q-31. If an improvement is made to a 
property that is “grandfathered” (i.e., 
property that is not subject to section 
168{j) because of the effective date 
provisions of section 31(g) of TRA), to 
what extent will such improvement be 
grandfathered? 

A-31. Section 31(g)(20)(B) provides 
that a “substantial improvement” to 
property is treated as a separate 
property for purposes of the effective 
date provisions of section 31(g) of TRA. 
As a result, a “substantial 
improvement” will not be grandfathered 
unless such “substantial improvement” 
is grandfathered under a provision other 
than section 31(g)(20)(B). A property that 
is grandfathered will not become subject 
to section 168(j) merely because an 
improvement is made to such property, 
regardless of whether the improvement 
is a “substantial improvement”. If an 
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improvement other than a “substantial 
improvement” is made to property 
(other than land) that is grandfathered, 
that improvement also will be 
grandfathered. The determination of 
whether new construction constitutes an 
improvement to property or the creation 
of a new separate property will be 
based on all facts and circumstances. 
Furthermore, any improvement to land 
will be treated as a separate property. 


Example. On January 3, 1983, T, a taxable 
entity, entered into a lease of a parking lot to 
E, a tax-exempt entity. On January 1, 1985, T 
begins construction of a building for use by E 
on the site of the parking lot. The building is 
completed and placed in service in November 
1985. The building is treated as a separate 
property, and is thus subject to the provisions 
of section 168(j), unless the building is 
grandfathered under a provision other than 
section 31(g)(20)(B) of TRA. 


Q-32. What is “significant official 
governmental action” for purposes of 
the section 31(g)(4) transitional rule of 
TRA? 


A-32. (i) “Significant official 
governmental action” involves three 
separate requirements. First, the action _ 
must be an official action. Second, the 
action must be specific action with 
respect to a particular project. Third, the 
action must be taken by a governmental 
entity having authority to commit the 
tax-exempt entity to the project, to 
provide funds for it, or to approve the 
project under State or local law. 

(ii) The first requirement of official 
action means that the governing body 
must adopt a resolution or ordinance, or 
take similar official action, on or before 
November 1, 1983. The action qualifies 
only if it conforms with Federal, State, 
and local law (as applicable) and is a 
proper exercise of the powers of the 
governing body. Moreover, the action 
must not have been withdrawn. There 
must be satisfactory written evidence of 
the action that was in existence on or 
before November 1, 1983. Satisfactory 
written evidence includes a formal 
resolution or ordinance, minutes of 
meetings, and binding contracts with 
third parties pursuant to which third 
parties are to render services in 
furtherance of the project. 

(iii) The second requirement of 
specific action is directed at the 
substance of the action taken. The 
action must be a specific action with 
respect to a particular project in which 
the governing body indicates an intent 
to have the project (or the design work 
for it) proceed. This requires that a 
specific project have been formulated 
and that the significant official action be 
a step toward consummation of the 
project. If the action does not relate to a 
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specific project or merely directs that a 
proposal or recommendation be 
formulated, it will not qualify. The 
following set of actions with respect to a 
particular project constitute specific 
action: the hiring of bond counsel or 
bond underwriters necessary to assist in 
the issuance and sale of bonds to 
finance a particular project or the 
adoption of an inducement resolution 
relating to bonds to be issued for such a 
project; applying for an Urban 
Development Action Grant on behalf of 
the project described in the application, 
receiving such a grant concerning the 
project, or the recommendation of a city 
planning authority to proceed with a 
project; the enactment of a State law 
authorizing the sale, lease, or 
construction of the property; the 
appropriation of funds for the property 
or authorization of a feasibility study or 
a development services contract with 
respect to it; the approval of financing 
arrangements by a regulatory agency; 
the enactment of a State law designed to 
provide funding for a project; the 
certification of a building as a historic 
structure by a State agency and the 
Department of the Interior; or the 
endorsement of the application for a 
certification of need with respect to a 
medical facility by a regulatory agency 
other than the agency empowered to 
issue such a certificate. 

(iv) The third requirement for 
significant official governmental action 
is that the action must be taken by a 
Federal, State, or local governing body 
having authority to commit the tax- 
exempt entity to the project, to provide 
funds for it, or to approve the project 
under applicable law. 


If the chief executive or another 
representative of a governing body has 
such authority, action by such 
representative would satisfy the 
requirement of this {iv). A governing 
body may have the authority to commit 
the tax-exempt entity to a-project 
notwithstanding the fact that the project 
cannot be consummated without other 
governmental action being taken. For 
example, a city council will be treated 
as having authority to commit a city to 
do a sale-leaseback of its city hall 
notwithstanding the fact that State law 
needs to be amended to permit such a 
transaction. Similarly, if a local project 
cannot be completed without Federal 
approval, either legislative or 
administrative, the obtaining of such 
approval satisfies the requirements of 
this (iv). 

(v) Routine governmental action at a 
local level will not qualify as significant 
official governmental action. Routine 
governmental action includes the 


granting of building:permits or zoning 
changes and the issuance of 
environmental impact statements. 

(vi) In order to qualify under the 
transitional rule of TRA section 31(g)(4), 
a sale and leaseback pursuant to a 
binding contract entered into before 
January 1, 1985 must be part of the 
project as to which there was significant 
official governmental action. Except as 
provided in the following sentence, 
where there has been significant official 
governmental action on or before 
November 1, 1983 with respect to the 
construction, reconstruction or 
rehabilitation of a property, the sale and 
leaseback of such property pursuant to a 
binding contract entered into before 
January 1, 1985 will be treated as part of 
the project which was the subject of the 
significant official governmental action. 
However, if the construction, 
reconstruction or rehabilitation was 
substantially completed prior to January 
1, 1983, the sale and leaseback of such 
property will be treated as a separate 
project, unless the sale and leaseback 
was contemplated at the time of the 
significant official governmental action. 
Nevertheless, where the sale and 
leaseback is treated as a separate 
project, section.31({g)(4) may apply if 
there was significant official 
governmental action on or before 
November 1, 1983, with respect to such 
sale and leaseback. The application of 
this provision is illustrated by the 
following example: 


Example. In the summer of 1927, the Board 
of Aldermen of City C passed a resolution 
authorizing the design and contruction of a 
new city hall and appropriated the funds 
necessary for such project. Construction was 
completed in 1928. At the time of the 
significant official governmental action, City 
C had no plan to enter into ‘a sale-leaseback 
arrangement with respect to the facility. On 
December 15, 1984, City C entered into a 
binding sale-leaseback arrangement 
concerning the.city hall. This transaction will 
not qualify for exclusion from section 168(j) 
under the section 31(g)(4) of TRA since 
construction of the facility in question was 
substantially completed before January 1, 
1983. If, however, there had been significant 
official governmental action on or before 
November 1, 1983 with respect to the sale- 
leaseback project, then the transitional rule 
of section 31(g)(4) of TRA would apply. 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 


5. The authority citation for Part 602 
continues to read as follows: 


Authority: 26 U.S.C. 7805. 
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§ 602.101 [Amended] 

6. Section 602.101(c) is amended by 
inserting in the appropriate place in the 
table “§ 1.:168(f)(8)-1T . . . 1545-0923”. 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 


Approved: June 29, 1985. 
Ronald A. Pearlman, 
Assistant Secretary of the Treasury. 
[FR Doc.'85-15846 Filed 6-28-85; 9:46 am] 
BILLING CODE 4830-01-M 


26 CFR Parts 1 and 602 
{T.D. 8032] 


Federal Grants not Includible in 
income in Certain Cases 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Final regulations. 


SUMMARY: This document contains final 
regulations relating to certain federal 
grants and scholarships which are not 
includible in income. Changes to the 
applicable law made 'by the Tax 
Treatment Act of 1980.are reflected in 
this document. These-regulations 
provide guidance to Internal Revenue 
Service personnel who administer the 
Code and members of the public who . 
are subject to these laws. 


DATES: These regulations are effective 
for amounts received under qualifying 
programs after December 31, 1980. 


FOR FURTHER INFORMATION CONTACT: 
Margaret M. O'Connor of the Legislation 
and Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, D.C. 20224, (Attention: 
CC:LR:T, 202-566-3287, not a toll free 
call). 


SUPPLEMENTARY INFORMATION: 
Background 


On August 22, 1984, the Federal 
Register published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
section 117(c) of the Internal Revenue 
Code of 1954 (49 FR 33281). No 
comments were received. A public 
hearing was not requested. Accordingly, 
the proposed amendments are adopted 
by this Treasury decision as they 
appeared in the Federal Register. 
Typographical errors which were 
contained in the notice of proposed 
rulemaking have been corrected. 


Special Analyses 


The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
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Regulatory Impact Analysis is therefore 
not required. Although a notice of 
proposed rulemaking which solicited 
public comments was issued, the 
Internal Revenue Service concluded 
when the notice was issued, that the 
regulations are interpretative and that 
the notice and public procedure 
requirement of 5 U.S.C. 553 did not 
apply. Accordingly, the final regulations 
do not constitute regulations subject to 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 

The collection of information 
contained in these regulations has been 
submitted to the Office of Management 
and Budget in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB. 


Drafting Information 


The principal author of these 
regulations is Margaret M. O'Connor of 
the Legislation and Regulations Division 
of the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 


List of Subjects 
26 CFR Part 1 (§§ 1.61-1—1.281-4) 


Income taxes, Taxible income, 
Deductions, Exemptions. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Part 1 is 
amended by adopting, without change, 
the regulations proposed as a notice of 
proposed rulemaking published in the 
Federal Register on August 22, 1984, (49 
FR 33281) and Part 602 is amended as 
follows: 


PART 1—[ AMENDED] 


Paragraph 1. The authority for Part 1 
continues to read in part: 


Authority: 26 U.S.C. 7805.* * * 


Par. 2. Paragraph (b) of § 1.117-3 is 
amended by removing “institution” 
wherever it appears and inserting in lieu 
thereof, “organization” and by removing 
“section 117 adopts” wherever it 
appears and inserting in lieu thereof 
“paragraphs (a) and (b) of section 117 
adopt”. 

Par. 3. The first sentence of paragraph 
(c)(1) of § 1.1174 is amended by 


inserting the phrase “and § 1.117-5" 
after “§ 1.117-2”. 

Par. 4. A new § 1.117-5 is added to 
read as set forth below. 


§ 1.117-5 Federal grants requiring future 
service as a federal employee. 

(a) Jn general. Under section 117(c), 
amounts received by an individual 
under a federal program as a 
scholarship or grant for qualified tuition 
and expenses at an institution of higher 
education are excluded from the gross 
income of the recipient even though the 
recipient is required to perform future 
service as a federal employee. See 
paragraph (c) of this section for the 
definitions of the terms “qualified tuition 
and expenses” and “institution of higher 
education.” 

(b) Exception for uniformed services 
scholarship programs. The requirements 
of this section do not apply to amounts 
received before 1985 by a member of a 
uniformed service who entered training 
before 1981 under the Armed Forces 
Health Professions Scholarship Program, 
National Public Health Service Corps 
Scholarship Training Program, or other 
substantially similar federal programs 
requiring the recipient to work for a 
uniformed federal service after 
compietion of studies. These awards are 
governed by section 4 of Pub. L. 93-483 
as amended by Pub. L. 95-171, Pub. L. 
95-600 and Pub. L. 96-167. See section 
101(3) of title 37, United States Code for 
the definition of the term “uniformed 
service.” 

(c) Definitions. (1) Qualified tuition 
and related expenses. For purposes of 
section 117(c) and this section, qualified 
tuition and related expenses are those 
amounts which under the terms of the 
federal program are required to be used 
and in fact are used for payment of: 

(i) Tuition and fees that are required 
for the recipient's enrollment or 
attendance at an institution of higher 
education; and 

(ii) Those amounts used for payment 
of fees, books, supplies and equipment 
required for courses of instruction at 
such an institution. 


Incidental expenses are not considered 
related expenses and thus are not 
excludable from gross income under 
section 117(c). Incidental expenses 
include room and board at an institution 
of higher education, expenses for travel 
(including expenses for meals and 
lodging incurred during travel and 
allowances for travel of the recipient's 
family), research, clerical help, 
equipment and other expenses which 
are not required for enrollment at the 
institution or in a course of instruction 
at such institution. 
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(2) Institution of higher education. To 
qualify as an institution of higher 
education under this section, the 
institution must be a public or other 
nonprofit institution in any state 

(i) Admits as regular students only 
individuals who have a certificate of 
graduation from a high school or the 
recognized equivalent of such a 
certificate; 

(ii) Is legally authorized within the 
state to provide a program of education 
beyond high school; and 

(iii) Provides an education program for 
which it awards a bachelor’s or higher 
degree or which is acceptable for full 
credit towards such a degree, or which 
trains and prepares students for gainful 
employment in a recognized health 
profession. For purposes of this section, 
recognized health professions are those 
health professions which are supervised 
or monitored by appropriate state or 
federal agencies or governing 
professional associations and which 
require members to be currently 
licensed or certified in order to practice. 

(3) Service as a federal employee—{i) 
In general. Except as otherwise 
provided in paragraph (c)(3)(ii) of this 
section, service as a federal employee 
refers to employment of the recipient by 
the federal government to work directly 
for the federal government. Thus, 
federal grants or scholarships which do 
not require the recipient to work directly 
for the federal government are not 
governed by the rules of this section. 

(ii) Service in a health manpower 
shortage area. For purposes of this 
section an obligation under a grant for 
the recipient to serve in a health related 
field in a health manpower shortage 
area as designated by the Secretary of 
Health and Human Services according 
to the criteria of the Public Health 
Services Act (42 U.S.C. 254(e)) and the 
regulations promulgated thereunder (42 
CFR 5.1-5.4) will be considered an 
obligation to serve as a federal 
employee. 

(d) Records required for exclusion 
from gross income. To exclude amounts 
received under federal programs 
requiring future services as a federal 
employee, the recipient must maintain 
records that establish that the amounts 
received under such programs were 
used for qualified tuition and related 
expenses as defined in paragraph (c)(1) 
of this section. Qualifying uses may be 
established by providing to the Service, 
upon request, copies of relevant bills, 
receipts, cancelled checks or other 
convenient documentation or records 
which clearly reflect the use of the 
money received under the grant. The 





Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Rules and Regulations 


recipient must also submit, upon 
request, documentation establishing 
receipt of the grant and setting out the 
terms and requirements of the particular 
grant. 

(e) Applicability of rules of §§ 117(a) 

.and 117(b). Except where a different rule 
has been expressly provided in this 
section, amounts received under federal 
grants requiring future service as a 
federal employee, and which meet the 
requirements for exclusion from gross 
income under this section, are subject to 
the rules, limitations and definitions 
specified in §§ 117 (a) and (b) of the 
Code and §§ 1.117-1 through 1.117-4. 

(f) Effective date. Except as provided 
in paragraph (b) of this section, this 
section will apply to amounts received 
after December 31, 1980 under federal 
programs which meet the requirements 
of this section. 


PART 602—[ AMENDED] 


Par. 5. The authority citation for Part 
602 continues to read as follows: 


Authority: 26 U.S.C. 7805. 


Par. 6. Section 602. 101(c) is amended 
by inserting in the appropriate places in 
the table: “§ 1117-5. . . 1545-0869". 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 

Approved: June 17, 1985. 

Ronald A. Perlman, 

Assistant Secretary of the Treasury. 

[FR Doc. 85-15848 Filed 7-1-85; 8:45 am] 
BILLING CODE 4830-01-M 


DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Part 1952 
[Docket No. T-008] 


lowa State Pian; Approval of Revised 
Compliance Staffing Benchmarks and 
Final Approval Determination 


AGENCY: Occupational Safety and 
Health Administration (OSHA), Labor. 
ACTION: Approval of Revised 
Compliance Staffing Benchmarks and 
Final State Plan Approval. 


SUMMARY: This document amends 
Subpart J of 29 CFR Part 1952 to reflect 
the Assistant Secretary's decision 
approving revised compliance staffing 
requirements and granting final 
approval to the Iowa State plan. As a 
result of this affirmative determination 
under section 18(e) of the Occupational 
Safety and Health Act of 1970, Federal 
OSHA standards and enforcement 


authority no longer apply to 
occupational safety and health issues 
covered by the Iowa plan, and authority 
for Federal concurrent jurisdiction is 
relinquished. Federal enforcement 
jurisdiction is retained over maritime 
employment in the private sector; bridge 
construction projects over the 
Mississippi and Missouri Rivers 
between Iowa and other States; Federal 
government-owned, contractor-operated 
military/munitions facilities; and private 
sector hazardous waste disposal 
facilities designated as “Superfund 
sites.” Federal jurisdiction also remains 
in effect with respect to Federal 
government employers and employees. 


EFFECTIVE DATE: July 2, 1985. 


FOR FURTHER INFORMATION CONTACT: 
James Foster, Director, Office of 
Information and Consumer Affairs, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, Room N-3637, 200 Constitution 
Avenue, NW., Washington, D.C. 20210. 
Telephone (202) 523-8148. 


SUPPLEMENTARY INFORMATION: 
Introduction 


Section 18 of the Occupational Safety 
and Health Act of 1970 (the “Act’’) 
provides that States which desire to 
assume responsibility for the 
development and enforcement of 
occupational safety and health 
standards may do so by submitting, and 
obtaining Federal approval of, a State 
plan. Procedures for State plan 
submission and approval are set forth in 
regulations at 29 CFR Part 1902. If the 
Assistant Secretary, applying the 
criteria set-forth in section 18(c) of the 
Act and 29 CFR 1902.3 and 1902.4, finds 
that the plan provides or will provide for 
State standards and enforcement which 
are “at least as effective” as Federal 
standards and enforcement, initial 
approval is granted. 

A State may commence operations 
under its plan after this determination is 
made, but the Assistant Secretary 
retains discretionary Federal 
enforcement authority during the initial 
approval period as provided by section 
18(e) of the Act. A State plan may 
receive initial approval even though, 
upon submission, it does not fully meet 
the criteria set forth in 29 CFR 1902.3 
and 1902.4 if it includes satisfactory 
assurances by the State that it will take 
the necessary “developmental steps” to 
meet the criteria within a 3-year period. 
29 CFR 1902.2({b). The Assistant 
Secretary publishes a notice of 
“certification of completion of 
developmental steps” when all of a 
State’s developmental commitments 
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have been satisfactorily met. 29 CFR 
1902.34. 

When a State plan that has been 
granted initial approval is developed 
sufficiently to warrant a suspension of 
concurrent Federal enforcement activity, 
it becomes eligible to enter into an 
“operational status agreement” with 
OSHA. 29 CFR 1954.3(f). A State must 
have enacted its enabling legislation, 
promulgated State standards, achieved 
an adequate level of qualified personnel, 


‘and established a system for review of 


contested enforcement actions. Under 
these voluntary agreements, concurrent 
Federal enforcement will not be 
initiated with regard to Federal 
occupation safety and health standards 
in those issues covered by the State 
plan, where the State program is 
providing an acceptable level of 
protection. 

Following the initial approval of a 
complete plan, or the certification of a 
developmental plan, the Assistant 
Secretary must monitor and evaluate 
actual operations under the plan for a 
period of at least one year to determine, 
on the basis of actual operations under 
the plan, whether the criteria set forth in 
section 18(c) of the Act and 29 CFR 
1902.3, 1902.4 and 1902.37 are being 
applied. An affirmative determination 
under Section 18(e) of the Act (usually 
referred to as “final approval” of the 
State plan) results in the relinquishment 
of authority for Federal concurrent 
jurisdiction in the State with respect to 
occupational safety and health issues 
covered by the plan. 29 U.S.C. 667(e). 

An additional requirement for final 
approval consideration is that a State 
must meet the compliance staffing 
levels, or benchmarks, for safety and 
health compliance cfficers established 
by OSHA for that State. This 
requirement stems from a 1978 Court 
Order by the U.S. District Court for the 
District of Columbia (AFZ-CIO v. 
Marshall, C.A. No. 74-406), pursuant to 
a U.S. Court of Appeals decision, that 
directed the Assistant Secretary to 
calculate for each State plan State the 
number of enforcement personnel 
needed to assure a “fully effective” 
enforcement program. 


History of the Iowa Plan and Its 
Compliance Staffing Benchmarks 


Iowa Plan 


On October 4, 1972, lowa submitted 
an occupational safety and health plan 
in accordance with section 18(b) of the 
Act and 29 CFR Part 1902, Subpart C, 
and on October 21, 1972, a notice was 
published in the Federal Register (37 FR 
22780) concerning submission of the 
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plan, announcing that initial Federal 
approval was at issue and offering 
interested persons an opportunity to 
submit data, views and arguments 
concerning the plan. Comments were 
received from the American Federation 
of Labor-Congress of Industrial 
Organizations {AFL-CIO} and the 
Master Builders of lowa. In response to 
these comments, as well as to OSHA's 
review of the plan submission, the State 
made changes in its plan which were 
discussed in the notice of initial 
approval. On July 20, 1973, the Assistant 
Secretary published a notice granting 
initial approval of the Iowa plan as a 
developmental plan under Section 18{b) 
of the Act {38 FR 19368). The plan 
provides for a program patterned in 
most respects after that of the Federal 
Occupational! Safety and Health 
Administration. 

The Iowa Bureau of Labor is the State 
agency designated by the Governor to 
administer the plan throughout the 
State. The plan provides for the 
adoption by Iowa of standards which 
are identical to the Federal occupational 
safety and health standards, including , 
emergency temporary standards. The 
lowa plan also authorizes the 
Commissioner to adopt and promulgate 
occupational safety and health 
standards which result in improved 
safety and health for employees. The 
plan requires employers to furnish 
employment and a place of employment 
which are free from recognized hazards 
that are causing or are likely to cause 
death or serious physical harm, and to 
comply with all occupational safety and 
health standards promulgated by the 
agency. Emplcyees are likewise required 
to comply with all standards and 
regulations applicable to their conduct. 
The plan contains provisions similar to 
Federal procedures for, among others, 
imminent danger proceedings, employee 
discriminatory protection, variances, 
safeguards to protect trade secrets, and 
employer and employee rights to 
participate in inspection and review 
proceedings. Appeais of citations, 
penalties, and abatement periods are 
heard by the Iowa Occupational Safety 
and Health Review Commission. 
Decisions of the Review Commission 
may be appealed to the State District 
Court. 

The notice of initial approval noted 
some of the following distinctions 
between the Federal and Iowa program. 
The State plan does not cover safety 
and health in private sector maritime 
employment. The State plan provides for 
special variances from its standards, 
rules or regulations when they are in 
conflict with standards, rules or 


regulations promulgated by any Federal 
agency other than the U.S. Department 
of Labor; however, it does not provide 
for a special variance when the conflict 
is with a standard promulgated by a 
State agency (a special variance ceases 
to exist upon resolution of the conflict 
by conflicting Federal agencies). The 
Iowa Act provides for monetary penalty 
assessment in both the private and 
public (State and local government) 
sectors. 

The Assistant Secretary's initial 
approval of the lowa developmental 
plan, a general description of the plan, a 
schedule of required developmental 
steps and a provision for discretionary 
concurrent Federal enforcement during 
the period of initial approval were 
codified in the Code of Federal 
Regulations (29 CFR Part 1952, Subpart J; 
38 FR 19368 (July 20, 1973)). 

In accordance with the State's 
developmental schedule all major 
structural components of the plan were 
put in place and submitted for OSHA 
approval during the period ending July 
20, 1976. The “‘developmental steps” 
included the following: amendments to 
the Iowa Occupational Safety and 
Health Act; adoption of Federal 
standards; development of a program for 
education and training of employees and 
employers; hiring of additional safety 
and health personnel; and, completion of 
basic training for State personnel. 

These submissions were carefully 
reviewed by OSHA and after opportunity 
for public comment and modification of 
State submissions where appropriate, 
the major plan elements were approved 
by the Asssistant Secretary as meeting 
the criteria of Section 18 of the Act and 
29 CFR 1902.3 and 1902.4. The lowa 
subpart of 29 CFR 1952 was amended to 
reflect each of these approval 
determinations {see 29 CFR 1952.164}. 

In 1975, OSHA entered into an 
operational agreement with the State of 
Iowa. A Federal Register notice was 
published on October 31, 1975 (40 FR 
50716}, announcing the signing of the 
agreement. Under the terms of that 
agreement, OSHA voluntarily 
suspended the application of concurrent 
Federal enforcement authority with 
regard to Federal occupational safety 
and health standards in all issues 
covered by the Iowa plan. However, in 
1977, due to the temporary loss by lowa 
of a significant number of healih 
enforcement staff and replacement of 
more experienced industrial hygienists 
with trainees, OSHA published notice of 
an amended operational agreement {42 
FR 37810) on July 25, 1977, resuming 
concurrent Federal enforcement 
authority with respect to occupational 
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health issues for as long as necessary to 
assure occupational health protection to 
employees. In 1981, OSHA determined 
that Iowa’s industrial hygiene staff had 
again achieved sufficient capability to 
effectively enforce State health 
standards. Effective July 1, 1981, Federal 
OSHA ceased health inspections in the 
State of lowa and, on June 11, 1982, {47 
FR 25324) OSHA published notice of an 
amended operational agreement 
indicating that Federal enforcement 
authority in lowa would no longer be 
initiated with regard te Federal 
occupational safety and health 
standards in the issues covered by the 
lowa occupational safety and health 
plan. 

On September 14, 1976, in accordance 
with procedures at 29 CFR 1902.34 and 
1902.35, the Assistant Secretary certified 
that Iowa had satisfactorily completed 
all developmental steps {41 FR 39027). In 
certifying the plan, the Assistant 
Secretary found the structural features 
of the program—the statute, standards, 
regulations, and written procedures for 
administering the lowa plan—to be at 
least as effective as corresponding 
Federal provisions. Certification does 
not entail findings or conclusions by 
OSHA concerning adequacy of actual 
plan performance. As has already been 
noted, OSHA regulations provide that 
certification initiates a period of 
evaluation and moitoring of State 
activity to determine, in accordance 
with section 18{e) of the Act, whether 
the statutory and regulatory criteria for 
State plans are being applied in actual 
operations under the plan and whether 
final approval should be granted. 


Iowa Benchmarks 


In 1978, the Assistant Secretary was . 
directed by the U.S. District Court for 
the District of Columbia (AFL-CIO v. 
Marshall, C.A. No. 74-406}, pursuant to 
a U.S. Court of Appeals decision, to 
calculate for each State plan state the 
number of enforcement personne] 
(compliance staffing benchmarks) 
needed to assure a “fully effective” 
enforcement program. In 1980, OSHA 
submitted a Report to the Court 
containing the benchmarks and 
requiring Iowa to allocate 39 safety 
compliance officers and 56 industrial 
hygienists to conduct inspections under 
the plan. 

In September 1984 the Iowa State 
designee in conjunction with OSHA 
completed a review of the components 
and requirements of the 1930 compliance 
staffing benchmarks established for 
lowa. Pursuant to an initiative begun in 
August 1983 by the State plan designees 
as a group with OSHA and in accord 
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with the formulas and general principles 
established by that group for individual 
State revision of the benchmarks, lowa 
reassessed the staffing necessary for a 
“fully effective” occupational safety and 
health program in the State. This 
reassessment resulted in a proposal to 
OSHA contained in comprehensive 
documents of revised compliance 
staffing benchmarks of 16 safety and 13 
health compliance officers. 


History of the Present Proceedings 


Procedures for final approval of State 
plans are set forth at 29 CFR Part 1902, 
Subpart D. On January 16, 1985, the 
Occupational Safety and Health 
Administration published notice of its 
proposal to approve revised compliance 
staffing benchmarks for Iowa and the 
resultant eligibility to the Iowa State 
plan for determination under section 
18(e) of the Act as to whether final 
approval of the plan should be granted 
(50 FR 2448). The determination of 
eligibility was based on monitoring of 
State operations for at least one year 
following certification, State 
participation in the Federal-State 
Unified Management Information 
System, and staffing which meets the 
proposed revised State staffing 
benchmarks. 

The January 16 Federal Register notice 
set forth a general description of the 
Iowa plan and summarized the results of 
Federal OSHA monitoring of State 
operations during the period from 
October 1982 through March 31, 1984. In 
addition to the information set forth in 
the notice itself, OSHA submitted, as 
part of the record in this rulemaking 
proceeding, extensive and detailed 
exhibits documenting the plan, including 
copies of the State legislation, 
administrative regulations and 
procedural manuals under which Iowa 
operates its plan, and copies of all 
previous Federal Register notices 
regarding the plan. 

A copy of the October 1982—-March 
1984 Evaluation Report of the Iowa plan 
(“18(e) Evaluation Report"), which was 
extensively summarized in the January 
16 proposal and which provided the 
principal factual basis for the proposed 
18(e) determination, was included in the 
record (Ex. 3-12). Copies of all OSHA 
~ evaluation reports on the plan since its 
certification as having completed all 
developmental steps were made part of 
the record. 

The January 16 Federal Register also 
contained notice of OSHA's proposal to 
approve revised compliance staffing 
benchmarks for Iowa. A detailed 
description of the methodology and 
State-specific information used to _ 
develop the revised compliance staffing 


benchmarks for Iowa was included in 
the notice. In addition, OSHA submitted, 
as a part of the record (Docket No. T- 
008), Iowa's detailed submission 
containing both a narrative explanation 
and supporting data. A summary of the 
benchmark revision process was 
likewise set forth in a separate Federal 
Register notice on January 16, 1985, 
concerning the Wyoming State plan (50 
FR 2491). An informational record was 
established in a separate docket (No. T- 
018) and contained background 
information. relevant to the benchmark 
issue in general and the current 
benchmark revision process. 

To assist and encourage public 
participation in the benchmark revision 
process and 18(e) determination, copies 
of the complete record were maintained 
in the OSHA Docket Office in 
Washington, D.C., in the OSHA Region 
VII Office in Kansas City, Missouri, and 
the office of the Iowa Bureau of Labor in 
Des Moines. A summary of the January 
16 proposal, with an invitation for public 
comments, was published in Iowa on 
January 24, 1985. (Ex. 5). 

The January 16 proposal invited 
interested persons to submit, by 
February 20 (subsequently extended to 
March 22, 1985, 50 FR 6956, in response 
to a request from James N. Ellenberger, 
Department of Occupational Safety, 
Health and Social Security, AFL-CIO), 
written comments and views regarding 
the Iowa plan, whether the proposed 
revised compliance staffing benchmarks 
should be approved, and whether final 
approval should be granted. Opportunity 
to request an informal public hearing on 
the issue of final approval was likewise 
provided. Eight comments were received 
in response to these notices. Three 
comments were received from organized 
labor, two from a private individual, two 
from employer groups, and one from an 
employer. No requests for an informal 
hearing were received. 


Summary and Evaluation of Comments 
Received 


During this proposed rulemaking 
OSHA has encouraged interested 
members of the public to provide 
information and views regarding 
operations under the Iowa plan, to 
supplement the information already 
gathered during OSHA monitoring and 
evaluation of plan administration and 
regarding the proposed revised 
compliance staffing benchmarks for 
Iowa. 

In response to the January 16 Federal 
Register notice, OSHA received 
comments from John E. Lee III, (Exs. 4-2; 
4-6); Aluminum Company of America, 
Bertram D. Dinman, M.D., Vice 
President, Health and Safety (Ex. 4-3); 
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Iowa Association of Business and 
Industry, D. G. Hauser, Vice President 
(Ex. 4—4); Sheet Metal Contractors of 
Iowa, Inc., Dennis Hogan, Executive 
Vice President, Counsel (Ex. 4-5); Iowa 
Federation of Labor (AFL-CIO), James 
Wengert, President (Ex. 4-7); the 
American Federation of Labor and 
Congress of Industrial Organizations 
(AFL-CIO), Margaret Seminario, 
Associate Director, Department of 
Occupational Safety, Health and Social 
Security (Ex. 4-8); and, United 
Steelworkers of America (AFL-CIO), 
Mary Win O'Brien, Assistant General 
Counsel (Ex. 4-9). lowa Labor 
Commissioner Allen J. Meier responded 
to the public comments (Ex. 4-10). 

The Aluminum Company of America 
endorsed the final approval because the 
Company is impressed with the services 
and competency with which the State of 
Iowa has administered its program; the 
Iowa Association of Business and 
Industry also expressed its support for 
final approval of the Iowa State plan; 
Sheet Metal Contractors of Iowa, Inc. 
believes it is important to keep 
responsibility at the lowest efficient 
level possible, and thus, the State should 
administer its own program. John E. Lee 
Ill expressed concern about the manner 
in which the State’s Right-to-Know law 
was enacted, how the law relates to the 
State plan and he also expressed 
concern about an Iowa Supreme Court 
decision regarding Iowa's authority to 
obtain administrative warrants to 
conduct inspections. These comments 
are addressed in the appropriate 
sections of the Findings and Conclusions 
portion of this notice. 

The United Steelworkers of America 
commented extensively on the 
benchmark revision process in general 
but did not direct any specific comments 
to the Iowa revision. 

The National AFL-CIO indicated 
opposition to approval of the proposed 
revised benchmarks of Iowa and : 
therefore opposed the granting of final 
State plan approval. Some of the AFL- 
CIO’s comments were directed toward 
OSHA's system for monitoring and 
evaluating State plans and the 
requirements that a State must meet to 
be eligible for final approval. 

The evaluation of the Iowa plan was - 
conducted in accordance with OSHA's 
new State plan monitoring and 
evaluation system. This system uses 
statistical data to compare Federal and 
State performance on a number of 
criteria, or measures. Significant 
differences between the two are 
evaluated to determine whether these 
differences, viewed within the 
framework of overall State plan 





administration, detract from the State's 
effectiveness and potentially render it 
less effective than the Federal program. 

The AFL-CIO expressed concern that 
Federal OSHA's monitoring system, 
with its reliance on statistical indicators, 
fails to accurately reflect the overall 
conduct of the State program and tries 
to limit those areas of State performance 
which exceed OSHA's enforcement 
efforts in several areas. However, 
OSHA never intended that superior 
performance would result in any 
negative conclusion. Statistical outliers 
display differences, not necessarily 
deficiencies. If further review related to 
an outlier determines stranger State 
performance, clearly no negative 
determination will be made 
Commissioner Meier in responding to 
comments by the AFL-CIO affirms that 
OSHA's evaluation process does not 
limit the level of enforcement activity of 
State programs; there are no caps or 
limitations set. 

The lowa Federation of Labor {AFL- 
CIO), though generally satisfied with the 
manner in which the lowa Occupational 
Safety and Health program functions, 
was concerned with two particular 
areas. Those areas are the lowa 
Supreme Court decision concerning 
Iowa's authority to secure 
administrative warrants which is 
discussed in the Findings and 
Conclusions section which follows, and 
the proposed revised safety and health 
compliance staffing benchmarks. The 
Iowa Federation of Labor felt that the 
proposed benchmarks should be higher. 

Comments by the AFL-CIO and the 
Steelworkers addressing the proposed 
revised banchmarks for lowa reflected 
for the most part the commenters’ 
concerns regarding the benchmark 
revision process generally. Thus, the 
comments question whether the 
benchmarks formula as applied in lowa 
should have assumed a need for routine, 
general schedule inspections at ail 
covered workplaces; whether the 
proposed staffing levels will be i 
sufficient to respond to new hazards or 
future standards; and question the 
appropriateness of the inclusion or 
exclusion of various industry groups in 
Iowa’s general inspection universe 
unless corresponding industries are 
treated identically in other States. As 
was specifically discussed in the 
Federal Register notice of June 13, 1985, 
dealing with approval of revised 
benchmarks for the Kentucky State plan 
(50 FR 24884), the concept of universal 
general schedule coverage has been 
replaced by more sophisticated targeting 
systems which deploy enforcement 
resources where they are most needed, 


ppropriate 
formulation as it is for inspection 
scheduling. The possible effect of new 


precision, 

any case both OSHA and the States 
have generally been able to effectively 
enforce new standards with no 
additions to staff for that purpose. As to 
the need for “uniformity,” OSHA 
believes the greatest strength of the 
current formula is that it takes into 
account actual State program needs as 
shown by State data and experience. 
OSHA has found that the formula used 
to derive benchmarks for Iowa and 
other States involved in the 1984 
revision process employs the best 
information and techniques currently 
available; properly takes into account 
each of the factors set forth in the 
District Court Order in AFL-CIO v. 
Marshall; and, is an appropriate means 
of establishing fully effective 
benchmarks which provide proper 
program coverage in the context of each 
State’s specific program needs. A more 
detailed discussion of the general 
concerns raised by the AFL-CIO and the 
Steelworkers can be found in the June 
13, 1985 Federal Register notice on 
Kentucky (50 FR 24884). 

Certain of the AFL-CIO comments" 
deals with issues specific to Iowa's 

calculations. The AFL-CIO 

commented that Iowa's benchmark 
calculations do not include general 
schedule safety or health inspection 
coverage of establishments with ten or 
fewer employees. As indicated by Iowa 
Labor Commissioner Meier in his 
response, 20 percent of Iowa's 
workforce is covered by routine safety 
and/or health inspections, but 
employees in these targeted workplaces 
suffer about 55 percent of all 
occupational injuries and illnesses. In 
considering whether small 
establishments should be included in the 
general schedule universes, the State 
reviewed data from past inspections in 
small establishments, and no specific 
industrial groups or establishments 
presented a sufficiently high hazard 
potential in either safety or health to 
justify programmed inspections. 
Coverage of all workplaces regardless of 
size is afforded through the complaint 
and accident inspection process, and 
through safety and health consultation 
visits performed by the Bureau of Labor. 

in its benchmark calculations lowa 
added 100 non-manufacturing 
establishments to its initial safety 
inspection universe based on State 
workers’ compensation data showing 
high injury rates at those workplaces. 
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general schedule 
remembered that the establishment by a 
State of its initial inspection universe is 
a theoretical construct and not in itself a 
targeting system but rather a method for 
determining a reasonable estimate of 
workplaces with industrial exposures 
likely to produce hazards. As Iowa 
indicates in its response, the list of 100 
employers was complied for benchmark 
purposes and does not represent the 
State's actual targeting list for future 
inspections. The State benchmark 
calculation provides resources sufficient 
to inspect 100 non-manufacturing 
establishments biennially. The list of 100 
may change from year to year. None of 
the industries mentioned by the union 
are in fact exempted from coverage, as 
the comment implies. Rather, the 
benchmark calculation assumes that the 
State, in designing its general schedule 
enforcement program, will establish 
priorities among groups of non- 
manufacturing employers and will first 
inspect those which have been shown 
by State-specific workers’ compensation 
data to be most in need of such 
inspections. 

The AFL-CIO asserted that there are 
a number of industries in which health 
hazards exist but which are not included 
in the high-hazard industries included in 
the Iowa general schedule inspection 
universe. The 150 industries identified 
as being most hazardous in lowa, and 
thus included in the general inspection 
universe, employ 19% of the State’s 
workers, and the State’s emphasis on 
these industries is, in OSHA's judgment, 
an accurate and appropriate means of 
determining for benchmark purposes the 
extent of general schedule health 
coverage needed for proper program 
coverage. The State reviewed its past 
inspection history in all manufacturing 
and non-manufacturing Standard 
Industrial Classifications (SICs) not 
included in the initial universe and 
found no industry groups or 
establishments with a higher than 
average rate of violations per inspection. 

Some of the less hazardous industries 
identified by the AFL-CIO, e.g. 
confectionery products and secondary 
non-ferrous metals, will in practice be 
covered by general schedule inspections 
by safety officers cross-trained to 
recognize potential health hazards and 
refer them for inspection by an 
industrial hygienist. The AFL-CIO 
objects to exclusion of agriculture from 
the initial health universe. Although 
OSHA's authority for coverage of 
agriculture is relatively limited, the State 
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has, in fact, instituted two special 
emphasis programs in agriculture (in 
grain elevators and grain handling 
facilities and in migrant labor camps) 
which are reflected in their safety 
benchmarks calculation; as just noted, 
Iowa enforcement personnel are cross- 
trained to identify and respond to health 
hazards. In all of the industries 
identified in the comments, employees 
may always file complaints and request 
an inspection whenever they believe a 
serious health hazard exists in their 
workplace. 

The AFL-CIO expressed concern that 
health inspection in mobile industry are 
“limited to 1.6% of general schedule 
health inspection resources.” The 1.6 
percentage is a projection, based on 
prior enforcement experience, of the 
proportion of total health inspection 
resources that will likely be needed for 
mobile worksites in the future, and is 
not a limitation upon the State which 
retains the authority and responsibility 
for targeting its enforcement inspection’ 
and maintaining an appropriate mix 
between fixed and mobile inspections. 
Calculations made for benchmark 
purposes represent a hypothetical 
measure of workload likely to be 
present within a State and are not 
binding upon the State in selecting 
particular worksites for inspection. It 
should be noted that the State 
historically devotes approximately 50% 
of all its inspections, safety and health 
combined, to construction. As noted 
above, the State’s safety inspectors are 
cross-trained to identify and make 
referrals of serious health hazards such 
as noise, lead and asbestos. 
Additionally, annual health inspectioons 
are conducted at all establishments 
involved in the removal or 
encapsulation of asbestos; resources 
needed for these inspections are added 
into the benchmark calculation as a 
separate factor. OSHA finds that the 
projection made by Iowa of its total 
health enforcement needs in the mobile 
sector is reasonable. 

The AFL-CIO expressed the view that 
because the health benchmark 
calculations are based on enforcement 
history, the level projected by the State 
does not provide for coverage of 
hazards which have “not been 
adequately covered by inspections in 
the past.” No data is offered to support 
this suggestion of inadequate 
enforcement and OSHA's findings 
concerning the effectiveness of State 
plan enforcement, set forth elsewhere in 
this notice, offer no basis for such an 
assumption and indeed show that the 
State’s inspections effectively identify 


and require the correction of workplace 
hazards. 

The AFL-CIO believes that Iowa 
provides health resources sufficient to 
cover only two public sector 
establishments and thus denies this 
group of workers proper protection. As 
the State points out in its response, the 
AFL-CIO is mistaken in that although 
only two public sector worksites 
perform functions that are equivalent to 
those in the 150 most hazardous 
industries, nonetheless, the benchmark 
formula provides one full-time health 
inspector for the public sector. 

The AFL-CIO objects to the exclusion 
from general schedule inspection of 
establishments which participate in 
Iowa’s safety and health consultation 
program which the union mistakenly 
characterizes as a “permanent 
exemption.” The benchmark calculation 
does not of itself create a permanent 
exemption for any establishment but 
merely reflects the State’s projection of 
the likely amount of participation at any 
given time in the future given the fact 
that particular establishments enter and 
leave the consultation program. The 
maximum consultative exemption is for 
one year and in some cases may be for 
as little as 45 days, as Commissioner 
Meier points out in his response. Such 
establishments have qualified for an 
exemption from routine inspections by 
participating in a comprehensive on-site 
health visit performed by the Bureau of 
Labor using non-benchmark personnel. 
The correction of all hazards found 
during the visit is mandatory and the 
participating establishments remain 
subject to State enforcement in response 
to accidents and complaints. Exclusion 
of worksites participating in such a 
program from Iowa’s benchmarks 
calculation is justified. 

Finally, the AFL-CIO and the 
Steelworkers allege that the number of 
enforcement personnel now found 
appropriate for a fully effective program 
in Iowa and other States is lower than 
the staffing levels allocated by the 
States in 1980 or projected in the 
benchmarks issued by OSHA during its 
first effort to implement the AFZ-C/O v. 
Marshall Court Order in 1980. However, 
the District Court Order on which the 
revision process has been based does 
not assume or require that revised 
benchmarks must provide a comparative 
increase over past levels. The adequacy 
of the revised benchmarks cannot be 
determined by whether they are greater 
or smaller than the 1980 benchmarks or 
earlier enforcement levels. Such direct 
numerical comparison of staffing levels 
is no more valid than was the direct 
comparison of State to Federal staffing 
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levels under the “at least as effective” 
test rejected by the Court of Appeals in 
1978. The objective assigned to OSHA 
by the Court of Appeals decision and 
District Court Order was, in sum, to 
measure the workload assumed by each 
State under its plan and to determine, 
using the best available information and 
techniques, but avoiding direct 
numerical comparisons, the staffing 
levels needed for fully effective 
coverage. This is precisely what has 
been done in the present revision 
process. The review of each State’s 
illness and injury data, industrial mix, 
demographics and enforcement history 
has been far more detailed than was the 
case when benchmarks were first issued 
in 1980. As discussed above, the concept 
of universal routine inspections has 
been replaced by far more sophisticated 
targeting devoting resources to the 
relative minority of industries where the 
majority of enforcement-preventable 
injuries occur. These factors have 
resulted in the more realistic 
enforcement staffing requirements 
embodied in the revised benchmarks for 
Iowa. 

For these reasons, and in light of other 
comments by groups and individuals 
directly affected and knowledgeable 
about safety and health enforcement 
needs in lowa, OSHA believes 
application of the current benchmark 
formula for Iowa has resulted in staffing 
levels which result in fully effective 
enforcement in the State of Iowa. 


Findings and Conclusions 
Iowa Benchmarks 


As provided in the 1978 Court Order 
in AFL-CIO v. Marshall, towa, in 
conjunction with OSHA, has undertaken 
to revise the compliance staffing 
benchmarks originally established in 
1980 for lowa. OSHA has reviewed the 
State’s proposed revised benchmarks 
and supporting documentation and 
carefully considered the public 
comments received with regard to this 
proposal, and determined that 
compliance staffing levels of 16 safety. 
and 13 health compliance officers meet 
the requirements of the Court and 
provide staff sufficient to ensure a fully 
effective enforcement program. 


Iowa Final Approval 


As required by 29 CFR 1902.41, in 
considering the granting of final 
approval to a State plan OSHA has 
carefully and thoroughly reviewed all 
information available to it on the actual 
operation of the Iowa State plan. This 
information has included all previous 
evaluation findings since certification of 
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completion of the State plan's 
developmental steps, especially data for 
the period of October 1982 through 
March 1984 and information presented 
in written submissions. Findings and 
conclusions in each of the areas of 
performance are as follows. 

(1) Standards. Section 18(c)(2) of the 
Act requires State plans to provide for 
occupational safety and health 
standards which are at least as effective 
as Federal standards. Such standards 
where not identical to the Federal must 
be promulgated through a procedure 
allowing for consideration of all 
pertinent factual information and 
participation of all interested persons 
(29 CFR 1902.4(b)(2){iii)); must, where 
dealing with toxic materials or harmful 
physical agents, assure employee 
protection throughout his or her working 
life (29 CFR 1902.4(b)(2)(i)); must provide 
for furnishing employees appropriate 
information regarding hazards in the 
workplace through labels, posting, 
medical examinations, etc. (29 CFR 
1902.4(b)(2)(vi)); must require suitable 
protective equipment, technological 
control, monitoring, etc. (29 CFR 
1902.4(b)(2){vii)); and where applicable’ 
to a product must be required by 
compelling local conditions and not pose 
an undue burden on interstate 
commerce (29 CFR 1902.2(c)(2)). 

As documented in the approved lowa 
State plan and OSHA's evaluation 
findings made a part of the record in this 
18(e) determination proceeding, and as 
discussed in the January 16 notice, the 
Iowa plan provides for the adoption of 
standards and amendments thereto 
which are identical to or at least as 
effective as Federal standards. The 
State’s law and regulations, previously 
approved by OSHA and made a part of 
the record in this proceeding (Exs. 2-2 
and 2-3), include provisions addressing 
all of the structural requirements for 
State standards set out in 29 CFR Part 
1902. 

In order to qualify for final State plan 
approval, a State program must be found 
to have adhered to its approved 
procedures (29 CFR 1902.37(b)(2)); to 
have timely adopted identical or at least 
as effective standards, including 
emergency temporary standards and 
standards amendments (29 CFR 
1902.37(b)(3)); to have interpreted its 
standards in a manner consistent with 
Federal interpretations and thus to 
demonstrate that in actual operation 
State standards are at least as effective 
as the Federal (29 CFR 1902.37(b)(4)); 
and to correct any deficiencies resulting 
from administrative or judicial challenge 
of State standards (29 CFR 
1902.37(b)(5)). 


As noted in the “18({e) Evaluation 
Report” and summarized in the January 
16, 1985 Federal Register notice, lowa 
has generally adopted standards in a 
timely manner which are identical to 
Federal standards and additionally has 
enacted legislation for development of a 
comprehensive Right-to-Know standard 
as well as an asbestos removal 
standard. Iowa is developing a standard 
pursuant to its Right-to-Know law that 
will cover the issue of hazard 
communication; however, as an iterim 
measure, the State has adopted OSHA's 
Hazard Communication standard. 
Regarding Iowa's enactment of Right-to- 
Know legislation, John E. Lee III 
commented (Ex. 4-2) that Iowa has not 
acted in conformity with its State plan 
enabling legislation and contended that 
the State has no legal authority to enact 
such legislation; that the State is 
enforcing standards and laws not 


promulgated or adopted under the State - 


plan; that the Bureau of Labor has been 
removed from its role to promulgate 
standards as provided by the plan; and, 
that the public has been given no 
opportunity to comment on the Right-to- 
Know law. 

Iowa Labor Commissioner Allen J. 
Meier (Ex. 4-10), in responding to John 
E. Lee III's comments, submits that 
although the Iowa Act requires the 
State Bureau of Labor to adopt 
standards identical to OSHA's, the State 
legislature is not precluded from 
enacting complementary legislation 
which may result in different State 
standards so long as the resultant State 
standards are at least as effective as the 
Federal and meet all State requirements. 
Commissioner Meier submits further 
that the public had the right to comment 
on the Right-to-Know law through the 
legislative process and on the Bureau of 
Labor's adoption of the Federal Hazard 
Communication Standard at a public 
hearing held on April 9, 1984. OSHA 
concludes that Iowa has acted in 
conformance with State plan 
requirements in enacting its Right-to- 
Know law and adopting the Federal 
Hazard Communication standard as an 
interim measure. 

When a State adopts Federal 
standards, the State's interpretation and 
application of such standards must 
ensure consistency with Federal 
interpretation and application. As 
already noted, Iowa generally adopts 
standards identical to those of OSHA. 
Iowa likewise adopts standards 
interpretations which are identical to 
Federal. OSHA's monitoring has found 
that the State’s application of its 
standards is comparable to Federal 
standards application. No legal 
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challenges to standards have occurred 
in Iowa. 

Therefore, in accordance with section 
18(c)(2) of the Act and the pertinent 
provisions of 29 CFR 1902.3, 1902.4 and 
1902.37, OSHA finds the Iowa program 
in actual operation to provide for 
standards adoption, correction when 
found deficient, interpretation and 
application, in a manner at least as 
effective as the Federal program. 

(2) Variances. A State plan is 
expected to have the authority and 
procedures for the granting of variances 
comparable to those in the Federal 
program (29 CFR 1902.4(b)(2)(iv)). The 
Iowa State plan contains such 
provisions in both law and regulations 
which have been previously approved 


‘ by OSHA: In order to qualify for final 


State plan approval permanent 
variances granted must assure 
employment equally as safe and 
healthful as would be provided by 
compliance with the standard (29 CFR 
1902.37(b)(6)); temporary variances 
granted must assure compliance as early 
as possible and provide appropriate 
interim employee protection (29 CFR 
1902.37(b)(7)). As noted in the 18(e) 
Evaluation Report and the January 16 
notice, lowa granted requests for one 
permanent and one temporary variance 
during the evaluation period. The 
permanent variance granted by the State 
assured equivalent employee safety and 
health protection. The temporary 
variance specified interim protection, 
was for the shortest feasible period and 
was granted prior to the effective date of 
the standard. The State has adhered to 
approved procedures when granting 
permanent and temporary variances. 

Iowa's Act also allows for a special 
variance from the State’s standards, 
rules or regulations when they are in 
conflict with standards, rules, or 
regulations promulgated by any Federal 
agency other than the U.S. Department 
of Labor. No special variances have 
been granted under the Iowa program. 

Accordingly, OSHA finds that the 
Iowa program effectively grants 
variances from its occupational safety 
and health standards. 

(3) Enforcement. Section 18(c)(2) of 
the Act and 29 CFR 1902.3(d)(1) require 
a State to provide a program for 
enforcement of State standards which is 
and will continue to be least as effective 
in providing safe and healthful 
employment and places of employment 
as the Federal program. The State must 
require employer and employee 
compliance with all applicable 
standards, rules and orders (29 CFR 
1902.3(d)}(2)) and must have the legal 
authority for standards enforcement 
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including compulsory process (29 CFR 
1902.4{c)(2)). 

The Iowa law (Iowa Statute 88.5) and 
implementing regulations previously 
approved by OSHA establish employer 
and employee compliance responsibility 
and contain legal authority for 
standards enforcement in terms virtually 
identical to those in the Federal Act. In 
order to be qualified for final approval, 
the State must have adhered to all 
approved procedures adopted to ensure 
an at least as effective compliance 
program (29 CFR 1902.37(b)(2)). The 
“18(e) Evaluation Report” data show no 
lack of adherence to such procedures. 

(a) Inspections. A State plan must 
provide for inspection of covered 
workplaces, including in response to 
complaints, where there are reasonable 
grounds to believe a hazard exists (29 
CFR 1902.4{c)(2){i)). As noted in the 
January 16, 1985 Federal Register notice, 
Iowa has adopted OSHA's complaint 
policy. Data contained in the 18(e) 
Evaluation Report indicates that 68.6% 
of the safety complaints and 66.2% of the 
health complaints resulted in 
inspections (Evaluation Report, p. 37). 

In order to qualify for final approval, 
the State program, as implemented, must 
allocate sufficient resources toward 
high-hazard workplaces while providing 
adequate attention to other covered 
workplaces (29 CFR 1902.37(b)(8)). The 
18(e) Evaluation Report indicates that 
97.8% of State programmed safety and 
94.5% of programmed health (general 
schedule) inspections during October 
1982 through March 31, 1984, were 
conducted in high-hazard industries, 
which exceeds the Federal experience 
and therefore compares favorably with 
Federal performance (Evaluation Report, 
p. 32). Iowa utilizes the Federal high- 
hazard list to schedule programmed 
inspections. 

(b) Employee Notice and Participation 
in Inspections. In conducting inspections 
a State must provide an opportunity for 
employees and their representatives to 
point out possible violations through 
such means as employee 
accompaniment or interviews with 
employees (29 CFR 1902.4(c)(2)(ii)). The 
State’s procedures require compliance 
officers to provide this opportunity. The 
18(e) Evaluation and previous reports 
show that the State utilized employee 
interviews and/or employee 
accompaniment in 100% of its initial 
inspections (Evaluation Report, p. 43). 
OSHA has concluded that employee 
representation is properly provided in 
State inspections. 

In addition, a State plan must provide 
that employees be informed of their 
protections and obligations under the 
Act by such means as the posting of 


notices (29 CFR 1902.4(c)(2){iv)), and 
provide that employees have access to 
information on their exposure to 
regulated agents and access to records 
of the monitoring of their exposure to 
such agents (29 CFR 1902.4(c)(vi)). 

To inform employees and employers 
of their protections and obligations, 
Iowa requires that a poster, which was 
previously approved by OSHA (40 FR 
40156), be displayed in all covered 
workplaces. Requirements for the 
posting of the poster and other notices, 
such as citations, contests, hearings and 
variance applications, are set forth in 
the previously approved State law and 
regulations which are substantially 
identical to Federal requirements. 
Information on employee exposure to 
regulated agents and access to medical 
and monitoring records is provided 
through State standards, including the 
Access to Employee Exposure and 
Medical Records standard. During the 
evaluation period there were 24 
inspections with posting violations cited 
(Evaluation Report, p. 44). Federal 
OSHA evaluation concluded that the 
State performance is satisfactory. 

(c) Nondiscrimination. A State is 
expected to provide appropriate 
protection to employees against 
discharge or discrimination for 
exercising their rights under the State’s 
program, including provision for 
employer sanctions and employee 
confidentiality (29 CFR 1902.4{c)(2)(v)). 
The Iowa law and regulations provide 
for discrimination protection which is at 
least as effective as the Federal. The 
State investigated 36 complaints out of 
36 complaints received. The State 
settled administratively five meritorious 
complaints out of eight complaints found 
initially meritorious. The three 
remaining complaints were under 
investigation by the State at the close of 
the evaluation period. Average lapse 
time between receipt of a complaint and 
the notification to the complainant of 
the investigation results for the State 
was 109.4 days. Federal evaluation of 
the cases indicates that the State action 
was satisfactory (Evaluation Report, p. 
81). 

(d) Restraint of Imminent Danger; 
Protection of Trade Secrets. A State 
plan is required to provide for the 
prompt restraint of imminent danger 
situations (29 CFR 1902.4(c)(2){vii)), and 
to provide adequate safeguards for the 
protection of trade secrets (29 CFR 
1902.4(c)(2)(viii)). The State has 
provisions concerning imminent danger 
and protection of trade secrets in its 
law, regulations and field operations 
manual which are identical to the 
Federal. There were no imminent danger 
situations identified during this 


reporting period, although past 
monitoring has shown that such 
situations are handled properly. No 
Complaints About State Program 
Administration (CASPA’s) have been 
received concerning trade secrets. 

(e) Right of Entry; Advance Notice. A 
State plan is expected to have authority 
for right of entry to inspect and 
compulsory process to enforce such right 
equivalent to the Federal program 
(section 18{c)(3) of the Act and 29 CFR 
1902.3(e)). Likewise, a State is expected 
to prohibit advance notice of inspection, 
allowing exception no broader than in 
the Federal program (29 CFR 1902.3(f)). 
The Iowa State Regulations 530-3.2(88), 
(1), (2) and (3) authorize the 
Commissioner to seek compulsory 
process, if necessary, to permit entry 
into such establishment that refused 
entry for the purpose of inspection or 
investigation. However, on January 16, 
1985, the lowa Supreme Court ruled that 
the Iowa Bureau of Labor lacked the 
explicit statutory authority necessary for 
the issuance of an administrative 
warrant. The Iowa Bureau of Labor 
sought legislation to remedy the 
situation. A bill clarifying the authority 
of the Iowa Bureau of Labor to obtain 
administrative warrants was passed and 
signed into law by the Governor on 
April 23, 1985 (Ex. 2-2A). While the 
legislation was pending, the State 
requested the assistance of Federal 
OSHA, pursuant to the terms of the 
Operational Status Agreement, in cases 
where the State was denied entry to 
inspect. 

John E. Lee III (Ex. 4-6) and the 
National and Iowa AFL-CIO (Exs. 4-8 
and 4-7) expressed concern that the 
Iowa Supreme Court decision on 
warrants diminished the effectiveness of 
the State plan. However, OSHA finds 
that the State’s prompt action in 
obtaining legislative remedy of the 
Court's decision effectively obviates 
concern about the State’s authority to 
obtain administrative warrants to 
conduct inspections. 

In order to be found qualified for final 
approval, a State is expected to take 
action to enforce its right of entry when 
denied (29 CFR 1902.37(b){9)) and to 
adhere to its advance notice procedures. 
The 18(e) Evaluation Report (p. 41) 
shows that Iowa obtained 85 denial of 
entry warrants for 152 refusals. The 
Iowa law prohibits advance notice, and 
implementing procedures for exceptions 
to this prohibition are substantially 
identical to the Federal. The State used 
advance notice in only .1% of its 
inspections; the 18(e) Evaluation Report 
(p. 44) shows that two instances of 
advance notice procedures were used in 
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Iowa. The State's use of its procedures 
was found to be proper. 

(f) Citations, Penalties, and 
Abatement. A State plan is expected to 
have authority and procedures for 
promptly notifying employers and 
employees of violations identified 
during inspection, for the proposal of 
effective first-instance sanctions against 
employers found in violation of 
standards and for prompt employer 
notification of such penalties (29 CFR 
1902.4{c)(2) (x) and (xi)). The Iowa plan 
through its law, regulations and field 
operations manual, which have all been 
previously approved by OSHA, has 
established a system similar to the 
Federal for prompt issuance of citations 
of employers delineating violations and 
establishing reasonable abatement 
periods, requiring posting of such 
citations for employee information and 
proposing penalties. 

In order to be qualified for final 
approval, the State, in actual operation, 
must be found to conduct competent 
inspections in accordance with 
approved procedures and to obtain 
adequate information to support 
resulting citations (29 CFR 
1902.37(b)(10)), to issue citations, 
proposed penalties and failure-to-abate 
notifications in a timely manner (29 CFR 
1902.37(b)(11)), to propose penalties for 
first instance violations that are at least 
as effective as those under the Federal 
program (29 CFR 1902.37(b)(12)), and to 
ensure abatement of hazards including 
issuance of failure to abate notices and 
appropriate penalties (29 CFR 
1902.37(b)(13)). 

Comparison of Federal and State data, 
as discussed in the 18(e) Evaluation 
Report (p. 50) shows that the State finds 
a comparable number of violations per 
initial inspection (1.3). The State cited as 
serious 54.2% of violations in safety 
inspections and 38.4% in health 
inspections. Additionally, data showed 
the State’s percentage of not-in- 
compliance programmed inspections for 
safety (52.0%) was comparable to 
Federal OSHA and for health (66.3%) 
exceeded Federal OSHA experience. As 
noted in the 18(e) Evaluation Report, 
monitoring has indicated that the State 
does effectively identify and cite 
violations, and that inspectors 
recognize, properly classify, and 
document violations. Notices of 
citations, penalties, and abatement 
periods take less time to issue than 
Federally (11.6 days safety and 7.9 days 
health) from inspection to issuance of 
citation and proposed penalty. During 
the 18{e) evaluation period penalty 
levels for serious violations were higher 


than Federal ($297.00 safety, $445.00 
health) (Evaluation Report, p. 58). 
Iowa conducted one follow-up 
inspection that resulted in failure-to- 
correct citations out of eight follow-up 
inspections. During the evaluation 
period only 12.5% of safety but 69.3% of 
health cases with serious, willful and 
repeat violations remained open more 
than 30 days after the abatement date. 
Midway through the evaluation period 


the State initiated improved 


administrative controls to address the 
relatively high percentage of open health 
cases, and on-site review by OSHA 
disclosed that the necessary changes 
had been implemented (Evaluation 
Report, p. 54). The State sets few 
abatement periods beyond 30 days. The 
18(e) Evaluation Report indicates 
acceptable performance. 

(g) Contested Cases. In order to be 
considered for initial approval and 
certification, a State plan must have 
authority and procedures for employer 
contest of citations, penalties and 
abatement requirements at full 
administrative or judicial hearings. 
Employees must also have the right to 
contest abatement periods and the 
opportunity to participate as parties in 
all proceedings resulting from an 
employer's contest (29 CFR 
1902.4(c)(2)(xii)). lowa’s procedures for 
contest of citations, penalties and 
abatement requirements and for 
ensuring employee rights are contained 
in the law, regulations and field 
operations manual made a part of the 
record in this proceeding and are 
substantially identical to the Federal 
procedures. Appeals of citations, 
penalties and abatement periods are 
heard by the Iowa Occupational Safety 
and Health Review Commission and 
may be further appealed to the State 
District Court. One-hundred thirty-six 
cases during October 12, 1982 through 
March 31, 1984, resulted in contests. 
OSHA evaluation of these cases 
supported the conclusion that the State’s 
enforcement actions are adequately 
supported. 

To qualify for final approval, the State 
must seek review of any adverse 
adjudications and take action to correct 
any enforcement program deficiencies 
resulting from adverse administrative or 
judicial determinations (29 CFR 
1902.37(b)(14)). As previously mentioned 
in the Right-of-Entry/Advance Notice 
section of this notice, there was an 
adverse Iowa Supreme Court decision 
concerning the State's ability to obtain 
administrative warrants to conduct 
inspections. The State promptly enacted 
legislation that remedied the situation. 
In addition, the January 16 proposal 
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noted that the Iowa Bureau of Labor had 
sought judicial review of two adverse 
decisions by the State Review 
Commission. The first of these 
decisions, dealing with the permissible 


scope of complaint inspections, was not 


made moot by the Iowa Supreme Court 
decision discussed above. The second 
decision, holding that the State must 
have sufficient probable cause to trigger 
either a warrantless or warrant 
inspection, was reversed by the Iowa 
District Court for Polk County on June 7, 
1985. Accordingly, OSHA finds that the 
Iowa plan effectively reviews contested 
cases and obtains corrective action in 
response to adverse decisions. 

(h) Enforcement Conclusion. In 
summary, the Assistant Secretary finds 
that enforcement operations provided 
under the Iowa plan are competently 
planned and conducted, and are overall 
at least as effective as Federal OSHA 
enforcement. 

(4) Public Employee Program. Section 
18(c)(6) of the Act requires that a State 
which has an approved plan must 
maintain an effective and 
comprehensive occupational safety and 
health program applicable to all 
employees of public agencies of the 
State and its political subdivisions, 
which program must be as effective as 
the standards contained in an approved 
plan. 29 CFR 1902.3(j) requires that a 
State’s program for public employees be 
as effective as the State’s program for 
private employees covered by the plan. 

Iowa’s plan provides a program in the 
public sector which is identical to that in 
the private sector, including the 
proposal of penalties. During the 
evaluation period, the State conducted 
25 inspections in the public sector and 
cited 23 violations. Although Bureau of 
Labor Statistics (BLS) incidence rates 
are generally comparable between the 
public and private sector in Iowa, the 
18(e) Evaluation Report indicates that 
the change between 1981 and 1982 in the 
lost workday case rate in State and 
local government was higher than in the 
private sector (+6.7% vs. —8.3%). This 
difference in the incidence rates is 
attributable to changes in employment 
patterns between 1981 and 1982, during 
which period there were declines in 
both private and public sector 
employment. However, private sector 
employment decreases were mostly in 
hazardous industry divisions while there 
was no corresponding decline in 
hazardous employment in the public 
sector (Evaluation Report, p. 27). 

Because the State treats the public 
sector in the same manner as the private 
sector, as evidenced by its written 
procedurés, which are applicable to all 
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covered employees, public and private, 
and since monitoring indicates similar 
performance in the public and private 
sectors, OSHA concludes that the Iowa 
program meets the criterion in 29 CFR 
1902.3()). 

(5) Staffing and Resources. Section 
18(c)(4) of the Act requires State plans 
to provide the qualified personnel 
necessary for the enforcement of 
standards. In accordance with 29 CFR 
1902.37(b)(I), one factor which OSHA 
must consider in evaluating a plan for 
final approval is whether the State has a 
sufficient number of adequately trained 
and competent personnel to discharge 
its responsibilities under the plan. 

Iowa has committed itself to funding 
the State share of salaries for 16 safety 
inspectors and 13 health enforcement 
officers as evidenced by the FY 1984 
Application for Federal Assistance (Ex. 
2-6) as well as its subsequent FY 1985 
application. These compliance staffing 
levels meet the revised benchmarks 
proposed for Iowa. 

As noted in the Federal Register 
notice announcing certification of the 
completion of developmental steps for 
Iowa (41 FR 39027), all personnel under 
the plan meet civil service requirements 
under the State merit system, which was 
found to be in substantial conformity 
with the Standards for a Merit System of 
Personnel Administration by the U.S. 
Civil Service Commission. 

The State provides continuing training 
for its staff. The Evaluation Report (p. 
20) noted that the State provided an 
average of 82.0 hours for safety 
inspectors and 93.5 hours of training for 
industrial hygienists. 

Because Iowa has allocated sufficient 
enforcement staff to meet the revised 
benchmarks for that State, and 
personnel are trained and competent, 
the requirements for final approval set 
forth in 29 CFR 1902.37(b)(1), and in the 
1978 Court Order in AFL-CIO v. 
Marshall, supra, are being met by the 
Iowa plan. 

Section 18(c)(5) of the Act requires 
that the State devote adequate funds to 
administration and enforcement of its 


standards. The Iowa plan was funded at « 


$1,507,342 in FY 1984. (Fifty percent of 
the funds are provided by Federal 
OSHA and 50% are provided by the 
State.) 

As noted in the Evaluation Report, 
Iowa’s funding appears sufficient. On 
this basis, OSHA finds that Iowa has 
provided sufficient funding for the 
various activities carried out under the 
plan. 

(6) Records and Reports. A State plan 
must assure that employers in the State 
submit reports to the Secretary in the 
same manner as if the plan were not in 


effect (section 18(c)(7) of the Act and 29 
CFR 1902.3(k)). The plan must also 
provide assurances that the designated 
agency will make such reports to the 
Secretary in such form and containing 
such information as he may from time to 
time require (section 18(c)(8) of the Act 
and 29 CFR 1902.3.(1)). 

Iowa employer recordkeeping 
requirements are substantially identical 
to those of Federal OSHA, and the State 
participates in the BLS Annual Survey of 
Occupational Illnesses and Injuries. As 
noted in the January 16 proposal, the 
State participates and has assured its 
continuing participation with OSHA in 
the Federal-State Unified Management 
Information System as a means of 
providing reports on its activities to 
OSHA. 

For the foregoing reasons, OSHA 
finds that Iowa has met the 
requirements of sections 18(c)(7) and (8) 
of the Act on employer and State reports 
to the Secretary. 

(7) Voluntary Compliance Program. A 
State plan is required to undertake 
programs to encourage voluntary 
compliance by employers by such 
means as conducting training and 
consultation with employers and 
employees (29 CFR 1902.4(c)(2)(xiii)). 

During the 18(e) evaluation period, 
Iowa provided training to 1,186 
employers and supervisors and 1,279 
employees. Of the employees trained, 
70% were in high hazard industries 
(Evaluation Report, p. 21). 

Iowa provides on-site consultative 
services to public sector (State and local 
government) employers under its 
approved State plan. During the 18(e) 
evaluation period, 31 public sector on- 
site consultative visits were conducted 
in Iowa. The State’s on-site consultation 
program for the private sector is 
conducted apart from the State plan 
under a separate agreement with OSHA 
under section 7(c)(1) of the Act. 

Accordingly, OSHA finds that lowa 
has established and is administering an 
effective voluntary compliance program. 

(8) Injury and Illness Statistics. As a 
factor in its 18(e) determination, OSHA 
must consider the Bureau of Labor 
Statistics Annual Occupational Safety 
and Health Survey and other available 
Federal and State measurements of 
program impact on worker safety and 
health (29 CFR 1902.37(b)(15)). 

The AFL-CIO expressed concern (Ex. 
4-8) that occupational injury and illness 
incidence rates in the private sector for 
Iowa in 1982 exceeded the Federal 
averages except for the construction all 
case rate and the all industry lost 
workday case rate. However, the higher 
rates referred to by the AFL-CIO are 
only slightly higher than the Federal and 
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are within established ranges. Further, 
the all industry, manufacturing and 
construction lost workday case rates, as 
well as such rates for four of the five 
highest rate industries in lowa, declined 
by a greater percentage thar changes in 
corresponding rates in States under 
Federal OSHA jurisdiction. (Evaluation 
Report, pp. 92-95.) While these rates do 
slightly exceed Federal rates when 
directly compared, as noted in the 18(e) 
Evaluation Report, a decreasing trend is 
evident. 

Further, in his response to the AFL- 
CIO comments, Iowa Labor 
Commissioner Meier suggests that 
caution is necessary when comparing 
rates for an individual State with 
corresponding rates for other States or 
for the Nation because of variations in 
the size of firms and industries, and 
because the proporation of the work 
force in hazardous industries has a 
direct effect on the overall rates. 
Differences in industry mix must be 
considered in making direct 
comparisons of aggregated data. The 
State also notes that the lost workday 
incidence case rate for all industries is 
lower in Iowa than for the Federal 
States and, that there has been an 
improvement in Iowa’s injury and illness 
rates over the three year period between 
1979 and 1982. (Ex. 4-10). 

Considering the State’s overall 
substantial decline in injury and illness 
rates, OSHA finds a favorable 
comparison between Iowa’s trends in 
injury and illness statistics and those in 
States with Federal enforcement. 
Decision 

OSHA has carefully reviewed the 
record developed during the above 
described proceedings, including all 
comments received thereon. The present 
Federal Register document sets forth the 
findings and conclusions from this 
review. 

In light of all the facts presented on 
the record, the Assistant Secretary has 
determined that (1) the revised 
compliance staffing levels proposed for 
Iowa meet the requirements of the 1978 
Court Order in AFL-CIO v. Marshall in 
providing the number of safety and 
health compliance officers necessary for 
a “fully effective” enforcement program, 
and (2) the Iowa State plan for - 
occupational safety and health in actual 
operation, which has been monitored for 
at least one year subsequent to 
certification, is at least as effective as 
the Federal program and meets the 
statutory criteria for State plans in 
section 18(e) of the Act and 
implementing regulations at 29 CFR 
1902. Therefore, the revised compliance 





staffing benchmarks of 16 safety and 13 
health are approved and the Iowa State 
plan is hereby granted final approval 
under Section 18({e) of the Act and 
implementing.regulations at 29 CFR Part 
1902, effective July 2, 1985. 

Under this 18(e) determination, Iowa 
will be expected to maintain a State 
program which will continue to be at 
least as effective as operations under 
the Federal program in providing 
employee safety and health at covered 
workplaces. This requirement includes 
submitting all required reports to the 
Assistant Secretary as well as 
submitting plan supplements 
documenting State initiated program 
changes, changes required in response 
to adverse evaluation findings, and 
responses to mandatory Federal 
program changes. In addition, lowa must 
continue to allocate sufficient safety and 
health enforcement staff to meet the 
benchmarks for State staffing 
established by the Department of Labor, 
or any revision to those benchmarks. 


Effect of Decision 


The determination that the criteria set 
forth in section 18(c) of the Act and 29 
CFR Part 1902 are being applied in 
actual operations under the Iowa plan 
terminates OSHA authority for Federal 
enforcement of its standards in Iowa, in 
accordance with section 18(e) of the Act, 
in those issues covered under the State 
plan. Section 18(e) provides that upon 
making this determination “the 
provisions of sections 5(a)(2), 8 (except 
for the purpose of carrying out 
subsection (f) of this section), 9, 10, 13, 
and 17, and standards promulgated 
under section 6 of this Act, shall not 
apply with respect to any occupational 
safety or health issues covered under 
the plan, but the Secretary may retain 
jurisdiction under the above provisions 
in any proceeding commenced under 
Section 9 or 10 before the date of 
determination.” 

Accordingly, Federal authority to 
issue citations for violation of OSHA 
standards (sections 5{a)(2) and 9); to 
conduct inspections (except those 
necessary to conduct evaluations of the 
plan under section 18(f), and other 
inspections, investigations or 
proceedings necessary to carry out 
Federal responsibilities which are not 
specifically preempted by section 18{e)) 
(section 8); to conduct enforcement 
proceedings in contested cases (section 
10); to institute proceedings to correct 
imminent dangers (section 13); and to 
propose civil penalties or initiate 
criminal proceedings for violations of 
the Federal Act (section 17) is 
relinquished as of the effective date of 
this determination. 


Federal authority under provisions of 
the Act not listed in section 18(e) are 
unaffected by this determination. Thus, 
for example, the Assistant Secretary 
retains his authority under section 11(c) 
of the Act with regard to complaints 
alleging discrimination against 
employees because of the exercise of 
any right afforded to the employee by 
the Act although such complaints may 
be initially referred to the State for 
investigation. Jurisdiction over any 
proceeding initiated by OSHA under 
Sections 9 and 10 of the Act prior to the 
date of this final determination remains 
a Federal responsibility. The Assistant 
Secretary also retains his authority 
under Section 6 of the Act to 
promulgate, modify or revoke 
occupational safety and health 
standards which address the working 
conditions of all employees, including 
those in States which have received an 
affirmative 18(e) determination. In the 
event that a State’s 18(e) status is 
subsequently withdrawn and Federal 
authority reinstated, all Federal 
standards, including any standards 
promulgated or modified during the 18(e) 
period, would be Federally enforceable 
in the State. 

In accordance with section 18(e), this 
determination relinquishes Federal 
OSHA authority only with regard to 
occupational safety and health issues 
covered by the Iowa plan, and OSHA 
retains full authority over issues which 
are not subject to State enforcement 
under the plan. Thus, for example, 
Federal OSHA retains its authority to 
enforce all provisions of the Act, and all 


relate to safety or health in private 
sector maritime employment; bridge 
construction projects over the 
Mississippi and Missouri Rivers 
between Iowa and other States; Federal 
government-owned, contractor-operated 
military/munitions facilities; and, 
private sector hazardous waste disposal 
facilities designated as “Superfund 
sites,” since these issues are excluded 
from coverage under the Iowa plan. In 
addition, Federal OSHA may 
subsequently initiate the exercise of 
jurisdiction over any issue (hazard, 
industry, geographical area, operation or 
facility) for which the State is unable to 
provide effective coverage for reasons 
not related to the required performance 
or structure of the State plan. 

As provided by section 18(f) of the 
Act, the Assistant Secretary will 
continue to evaluate the manner in 
which the State is carrying out its plan. 
Section 18(f) and regulations at 29 CFR 
Part 1955 provide procedures for the 
withdrawal of Federal approval should 
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the Assistant Secretary find that the 
State has substantially failed to comply 
with any provision or assurance 
contained in the plan. Additionally, the 
Assistant Secretary is required to 
initiate proceedings to revoke an 18(e) 
determination and reinstate concurrent 
Federal authority under procedures set 
forth in 29 CFR 1902.47 et segq., if his 
evaluations show that the State has 
substantially failed to maintain a 
program which is at least as effective as 
operations under the Federal program, 
or if the State does not submit program 
change supplements to the Assistant 
Secretary as required by 29 CFR Part 
1953. 


Explanation of Changes to 29 CFR Part 
1952 


29 CFR Part 1952 contains, for each 
State having an approved plan, a 
subpart generally describing the plan 
and setting forth the Federal approval 
status of the plan. 29 CFR 1902.43(a)(3) 
requires that notices of affirmative 18(e) 
determinations be accompanied by 
changes to Part 1952 reflecting the final 
approval decision. This notice makes 
several changes to Subpart J of Part 1952 
to reflect the final approval of the Iowa 
plan. 

A new § 1952.163, Compliance staffing 
benchmarks, has been added to reflect 
the approval of the 1984 revised 
benchmarks for Iowa. 

A new § 1952.164, Final approval 
determination, has been added to reflect 
the determination granting final 
approval of the plan. The new paragraph 
contains a more accurate description of 
thamssacchtheglasthan the one 
contained in the initial approval 
decision. 

Newly redesignated § 1952.165, Level 
of Federal enforcement, has been 
revised to reflect the State’s 18(e) status. 
The new paragraph replaces former 
§ 1952.162, which described the 
relationship of State and Federal 
enforcement under an Operational 
Status Agreement which was entered 
into on April 29, 1982. Federal 


“concurrent enforcement authority has 


been relinquished as part of the present 
18(e) determination for lowa, and the 
Operational Status Agreement is no 
longer in effect. § 1952.165 describes the 
issues where Federal authority has been 
terminated and the issues where it has 
been retained in accordance with the 
discussion of the effects of the 18(e) 
determination set forth earlier in the 
present Federal Register notice. 

While most of the existing Subpart J 
has been retained, paragraphs within 
the subpart have been rearranged and 
renumbered so that the major steps in 
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the development of the plan (initial 
approval, developmental steps, 
certification of completion of 

* development steps and final plan 
approval) are set forth in chronological 
order. Related editorial changes to the 
subpart include modification of the 
heading of § 1952.160, to clearly identify 
the 1973 initial plan approval decision to 
which it relates. The addresses of 
locations where State plan documents 
may be inspected have been updated 
and are found in § 1952.166. 


Regulatory Flexibility Act 

OSHA certifies pursuant to the 
Regulatory Act of 1980 (5 U.S.C. 601, et 
seq.) that this rulemaking will not have a 
significant economic impact on a 
substantial number of small entities. 
Final approval will not place small 
employers in Iowa under any new or 
different requirements nor would any 
additional burden be placed upon the 
State government beyond the 
responsibilities already assumed as part 
of the approved plan. A certification to 
this effect was forwarded previously to 
the Chief Counsel for Advocacy, Small 
Business Administration. 


List of Subjects in 29 CFR Part 1952 
Intergovernmental relations, Law 
enforcement, Occupational safety and 
health. 
Signed at Washington, D.C., this 1st day of 
July 1985. 
Robert A. Rowland, 
Assistant Secretary. 


PART 1952—[AMENDED] 


Accordingly, Subpart J of 29 CFR Part 
1952 is hereby amended as follows: 

1. The authority citation for Part 1952 
continues to read: 

Authority: Sec. 18, 84 Stat. 1608 (29 U.S.C. 
667); 29 CFR Part 1902, Secretary of Labor's 
Order No. 9-83 (48 FR 35736). 


§ 1952.160 Description of the plan as 
initially approved. 

2. Section 1952.160 is amended by 
revising the heading to as set forth 
above. 


§§ 1952.161, 1952.162, 1952.163, and 
1952.164 [R nated as §§ 1952.166, 
1952.165, 1952.161, and 1952.162] 

3. Section 1952.161 is Redesignated as 
§ 1952.166 

4. Section 1952.162 is Redesignated as 
§ 1952.165 

5. Section 1952.163 is Redesignated as 
§ 1952.161 

6. Section 1952.164 is Redesignated as 
§ 1952.162 and amended by revising the 
heading to read: § 1952.162 Completion 
of developmental steps and certification. 


7. The Table of contents for Part 1952, 
Subpart J, is revised to read as follows: 


Subpart J—lowa 


Sec. 

1952.160 Description of the plan as initially 
approved. 

1952.161 Developmental schedule. 

1952.162 Completion of developmental steps 
and certification. 

1952.163 Compliance staffing benchmarks. 

1952.164 Final approval determination. 

1952.165 Level of Federal enforcement. 

1952.166 Where the plan may be inspected. 


8. New §$§ 1952.163 and 1952.164, are 
added to read as follows: 


§ 1952.163 Compliance staffing 
benchmarks. 

Under the terms of the 1978 Court 
Order in AFL-CIO v. Marshall, 
compliance staffing levels (benchmarks) 
necessary for a “fully effective” 
enforcement program were required to 
be established for each State operating 
an approved State plan. In September 
1984, Iowa, in conjunction with OSHA, 
completed a reassessment of the levels 
initially established in 1980 and 
proposed revised compliance staffing 
benchmarks of 16 safety and 13 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL-CIO, the Assistant Secretary 
approved these revised staffing 
requirements effective July 2, 1985. 


§ 1952.164 Final approval determination. 
(a) In accordance with Section 18(e) of 


‘the Act and procedures in 29 CFR 1902, 


and after determination that the State | 
met the “fully effective” compliance 
staffing benchmarks as revised in 1984 
in response to a Court Order in AFZ- 
CIO v. Marshall (CA 74-406), and was 
satisfactorily providing reports to OSHA 
through participation in the Federal- 
State Unified Management Information 
System, the Assistant Secretary 
evaluated actual operations under the 
Iowa State plan for a period of at least 
one year following certification of 
completion of developmental steps (41 
FR 39027). Based on the 18(e) Evaluation 
Report for the period of October 1982 
through March 1984, and after 
opportunity for public comment, the 
Assistant Secretary determined that in 
operation, the State of Iowa 
occupational safety and health program 
is at least as effective as the Federal 
program in providing safe and healthful 
émployment and places of employment 
and meets the criteria for final State 
plan approval in Section 18(e) of the Act 
and implementing regulations at 29 CFR 
Part 1902. Accordingly, the Iowa plan 
was granted final approval and 
concurrent Federal enforcement 
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authority was relinquished under 
Section 18(e) of the Act effective July 2, 
1985. 

(b) The plan which has received final 
approval covers all activities of 
employers and all places of employment 
in lowa except for private sector 
maritime employment; Federal 
government-owned, contractor-operated 
military/munitions facilities; bridge 
construction projects spanning the 
Mississippi and Missouri Rivers 
between Iowa and other States; and, 
private sector hazardous waste disposal 
facilities designated as “Superfund 
sites.” 

(c) Iowa is required to maintain a 
State program which is at least as 
effective as operations under the 
Federal program; to submit plan 
supplements in accordancé with 29 CFR 
Part 1953; to allocate sufficient safety 
and health enforcement staff to meet the 
benchmarks for State staffing 
established by the U.S. Department of 
Labor, or any revisions to those 
benchmarks; and, to furnish such reports 
in such form as the Assistant Secretary 
may from time to time require. 


9. Newly designated §§ 1952.165 and 
1952.166 are revised to read as follows: 


§1952.165 Level of Federal enforcement. 


(a) As a result of the Assistant 
Secretary's determination granting final 
approval of the Iowa plan under section 
18(e) of the Act, effective July 2, 1985, 
occupational safety and health 
standards which have been promulgated 
under Section 6 of the Act do not apply 
with respect to issues covered under the 
Iowa plan. This determination also 
relinquishes concurrent Federal OSHA 
authority to issue citations for violations 
of such standards under section 5(a)(2) 
and 9 of the Act; to conduct inspections 
and investigations under Section 8 
(except those necessary to conduct 
evaluation of the plan under Section 
18(f) and other inspections, 
investigations, or proceedings necessary 
to carry out Federal responsibilities not 
specifically preempted by section 18(e)); 
to conduct enforcement proceedings in 
contested cases under section 10; to 
institute proceedings to correct 
imminent dangers under section 13; and 
to propose civil penalties or initiate 
criminal proceedings for violations of 
the Federal Act under section 17. The 
Assistant Secretary retains jurisdiction 
under the above provisions in any 
proceeding commenced under sections 9 
or 10 before the effective date of the 
18(e) determination. 

(b) In accordance with section 18(e), 
final approval relinquishes Federal 
OSHA authority only with regard to 
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occupational safety and health issues 
covered by the lowa plan. OSHA retains 
full authority over issues which are not 
subject to State enforcement under the 
plan. Thus, Federal OSHA retains its 
authority relative to safety and health in 
private sector maritime activities and 
will continue to enforce all provisions of 
the Act, rules or orders, and all Federal 
standards, current or future, specifically 
directed to private-sector maritime 
employment (29 CFR Part 1915, shipyard 
employment; Part 1917, marine 
terminals; Part 1918, longshoring; Part ~ 
1919, gear certification; as well as 
provisions of general industry standards 
(29 CFR Part 1910) appropriate to 
hazards found in these employments); 
Federal government-owned, contractor- 
operated military/munitions facilities; 
bridge construction projects spanning 
the Mississippi and Missouri Rivers 
between Iowa and other States; and, 
private sector hazardous waste disposal 
facilities designated as “Superfund 
sites.” In addition, any hazard, industry, 
geographical area, operation or facility 
over which the State is unable to 
effectively exercise jurisdiction for 
reasons not related to the required 
performance or structure of the plan 
shall be deemed to be an issue not 
covered by the finally approved plan, 
and shall be subject to Federal 
enforcement. Where enforcement 
jurisdiction is shared between Federal 
and State authorities for a particular 
area, project, or facility, in the interest 
of administrative practicability Federal 
jurisdiction may be assumed over the 
entire project or facility. In either of the 
two aforementioned circumstances, 
Federal enforcement may be exercised 
immedately upon agreement between 
Federal and State OSHA. 

(c) Federal authority under provisions 
of the Act not listed in section 18{e) is 
unaffected by final approval of the plan. 
Thus, for example, the Assistant 
Secretary retains his authority under 
section 11(c) of the Act with regard to 
complaints alleging discrimination 
against employees because of the 
exercise of any right afforded to the 
employee by the Act, although such 
complaints may be referred to the State 
for investigation. The Assistant 
Secretary also retains his authority 
under Section 6 of the Act to 
promulgate, modify or revoke 
occupational safety and health 
standards which address the working 
conditions of all employees, including 
those in States which have received an 
affirmative 18(e) determination, 
although such standards may not be 
Federally applied. In the event that the 
State’s 18(e) status is subsequently 


withdrawn and Federal authority 
reinstated, all Federal standards, 
including any standards promulgated or 
modified during the 18(e) period, would 
be Federally enforceable in that State. 
(d) As required by section 18(f) of the 
Act, OSHA will continue to monitor the 
operations of the Iowa State program to 
assure that the provisions of the State 
plan are substantially complied with 
and that the program remains at least as 
effective as the Federal program. Failure 
by the State to comply with its 
obligations may result in the revocation 
of the final determination under section 
18(e), resumption of Federal 
enforcement, and/or proceedings for 
withdrawal of plan approval. 


§ 1952.166 Where the plan may be 
inspected. 

A copy of the principal documents 
comprising the plan may be inspected 
and copied during normal business 
hours at the following locations: Office 
of State Programs, Occupational Safety 
and Health Administration, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Room N3476, 
Washington, D.C. 20210; Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, U.S. 
Department of Labor, 911 Walnut Street, 
Room 406, Kansas City, Missouri 64106; 
and Office of the Commissioner, Iowa 
Bureau of Labor, State House, 307 East 
Seventh Street, Des Moines, Iowa 50319. 


[FR Doc. 85-15581 Filed 7-1-85; 8:45 am] 
BILLING CODE 4510-26-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


[EPA Docket No. AM019DE; A-3-FRL-2857- 
9) 

Approval and Promuilgation of 
implementation Plans; Approval of a 
Revision of the Delaware State 
Implementation Pian 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: This Notice approves several 
revisions to the Delaware State 
Implementation Plan (SIP). The revisions 
consist of amendments to Regulation 
No. XVII-Source Monitoring, Record 


Keeping and Reporting; Regulation No. ~ 


XII1]—Open Burning; Regulation No. 
XIV—Visible Emissions; and Regulation 
No. II—Permits. EPA has reviewed these 
revisions and has concluded that they 
meet all requirements of the Clean Air 
Act and 40 CFR Part 51. Therefore, EPA 
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is approving the amendments as 
revisions to the Delaware SIP. 


EFFECTIVE DATE: August 1, 1985. 


ADDRESSES: Copies of the SIP revision 
and the accompanying support 
documents are available for public 
inspection during normal business hours 
at the following locations: 


U.S. Environmental Protection Agency, 
Region III, Air Management Division, 
841 Chestnut Building, Philadelphia, 
PA 19107, Attn: Patricia Gaughan 
(3AM11) 

Department of Natural Resources and 
Environmental Control, Division of 
Environmental Control, Air Resources 
Section, 89 Kings Highway, P.O. Box 
1401, Dover, Delaware 19901, Attn: 
Mr. Robert R. French : 

Public Information Reference Unit, U.S. 
Environmental Protection Agency, 
EPA Library, Room 2922, 401 M Street, 
SW., Washington, D.C. 20460 

Office of the Federal Register, 1100 L 
Street, NW., Room 8401, Washington, 
D.C. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Jacqueline Pine at the EPA Region 

III address listed above or call 215/597- 

4554. 

SUPPLEMENTARY INFORMATION: 


Background 


On August 8, 1984 the State of 
Delaware submitted to EPA Region II, 
Secretarial Orders announcing the 
adoption of several amendments to their 
State Regulations. The State requested 
that these amendments be approved as 
revisions of the Delaware State 
Implementation Plan (SIP). On January 
14, 1985, EPA proposed approval of 
these amendments to the Delaware SIP 
in the Federal Register (50 FR 1880). No 
comments were received regarding the 
proposed amendments during the 30-day 
comment period. The State provided 
documentation that a public hearing 
regarding the proposed changes was 
held as required by 40 CFR 51.4. The 
hearing was held on March 28, 1984, in 
Wilmington, Delaware after adequate 
public notice was given. 

The following items are being 
approved as amendments to Delaware's 
Regulation: 

(1) Authorization to require 
environmental monitoring when 
waterborne craft or boats engage in the 
bulk transfer of solid materials in the 
Delaware Bay. 

(2) Elimination of required written 
approval of certain burning operations. 

(3) Requirement of written approval 
by the receiving party during the 
transfer of permits from one party to 
another. 
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(4) Deletion of reference to the 
Ringleman Smoke Chart as a method of 
determining compliance to the opacity 
regulation. 

(5) Amendment to clarify that all 
waste oil burners require a permit. 

EPA has reviewed these revisions and 
has concluded they meet all the 
requirements of the Clean Air Act and 
40 CFR Part 51. Therefore, EPA is 
approving the revisions to the Delaware 
SIP. 

Regulation Description 

Section 1 of Regulation No. XVII, 
Source Monitoring, Record Keeping and 
Reporiing, adds a new Section 
authorizing the Department to require 
the owner or operator of an air 
contaminant source consisting of ships, 
boats or other waterborne craft engaged 
in a bulk transfer operation to provide 
for the installation, operation and 
maintenance of environmental 
monitoring equipment. This amendment 
will require the owners of such 
operations to bear the cost of ambient 
air monitoring activities and will allow 
the Department to determine the impact 
of the transfer operations on air quality. 
The regulation is limited to the transfer 
of bulk solid material because of the 
greater air pollution potential inherent in 
the transfer of solids as compared to 
liquids. 

Regulation No. XIH, Open Burning, 
has several amendments being 
approved. Section 1.1 is amended to 
eliminate the requirement of written 
Departmental approval for certain open 
burning activities. Section 2.3. (a) and 
(b) are added which make exceptions to 
domestic burning an agricultural 
operations in the area north of the 
Chesapeake and Delaware Canal. 
Section 2.5 shall require all fires to 
remain under supervision until 
extinguished and that open burning shall 
not cause local nuisance conditions from 
smoke or odors. Open burning shall be 
conducted only at certain times under 
new section 2.6. Section 2.7 prohibits 
tires, waste, oil, or oils heavier than No. 
2 from being used as auxiliary fuel. 

Section 2.8 is also added which may 
not allow open burning for the removal 
of fire hazards or fire fighting 
instructions unless approved by the 
State Fire Marshal. Section 2.9 adds to 
Regulation XIII that open burning will 
be terminated upon notification by the 
Department or State Fire Marshal. 
Revisions to this regulation also include 
renumbering of the sections. 

EPA believes that the deletion of the 
requirement for a written approval 
under Section 1.1,will not have adverse 
effects on air quality. The amended 
regulation places several restrictions on 


open burning to protect air quality and 
includes regulatory provisions which 
have been set forth as conditions in air 
pollution permits. EPA believes that the 
other amended sections to the Open 
Burning regulation also will have no 
adverse effects on air quality. 

Section 3.1 of Regulation No. I, 
Permits, is amended to clarify that the 
exemption from permit requirements for 
fuel burning equipment less than 
1,000,000 BTU/hr does not apply to the 
burning of waste oil. Since waste oil has 
the potential for high concentrations of 
PCB’s and heavy metals such as lead 
(Pb), the requirement of a permit for 
waste oil burning would be beneficial. 
This process will provide the 
mechanism for oil sampling and analysis 
and the control of emissions into the air. 

Section 8.1 under Regulation No. Il, is 
also amended. This section requires the 
written approval of all affected parties 
prior to the transfer of any permit from 
one person to another. Amending this 
Section will ensure that the party 
receiving responsibility of any permit 
agrees to the transfer. This amendment 
has no impact on air quality. 

Regulation No. XIV, Visible 
Emissions, section 2.1, is amended to 
delete any reference to the Ringleman 
Smoke Chart as a method of determining 
compliance with opacity standards. The 
amended regulation allows use of the 
chart as a guideline for determining the 
opacity of black smoke. However, 

§ 1.5(c)(1) of Regulation No. XX, New 
Source Performance Standards, which is 
the current EPA test method for visible 
emissions, must be used in determining 
compliance with any opacity standard. 


EPA Action 


EPA has reviewed this revision and 
believes there will be no adverse effects 
on air quality associated with these 
amendments. Therefore, EPA is 
approving these regulatory revisions as 
a part of the Delaware SIP. 

The Administrator's decision to 
approve this SIP revision is based on a 
determination that the amendments 
meet the requirements of section 
110(a)(2) of the Clean Air Act and 40 
CFR Part 51, Requirements for 
Preparation, Adoption and Submittal of 
State Implementation Plans. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days from today. Under 
section 307(b)(2), the requirements 
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which are the subject of today’s Notice 
may not be challenged later in civil or 
criminal proceedings brought by EPA to 
enforce these requirements. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Particulate 
matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations, Incorporation by reference. 

Noie.—Incorporation by reference of the 
State Implementation Plan for the State of 
Delaware was approved by the Director of 
the Federal Register on July 1, 1982. 

Dated: June 25, 1985. 

Lee M. Thomas, 
Administrator. 


PART 52—[AMENDED] 


Part 52 of Title 40, Code of Federal 
Regulations is amended as follows: 


Subpart |—Delaware 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.420 is revised by adding 
paragraph {c)(34) as follows: 


§$ 52.420 Identification of pian. 


eo * * * * 


Bee 


(c 

(34) Revisions to the Delaware 
Regulations Governing the Control of 
Air Pollution were submitted by the 
Secretary on August 8, 1984. 

(i) Incorporation by reference. (A) 
Amendments to Regulations II (Permits); 
XIH {Open Burning); XIV (Visible 
Emissions); and XVI (Source 
Monitoring, Record Keeping and 
Reporting). 

{FR Doc. 85—15820 Filed 7-1~-85; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 


[EPA Document No. AMO54MD; A-3-FRL- 
2857-8] 


Approval of a Revision to the Maryland 
State Implementation Pian 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: The Department of Health 
and Mental Hygiene (DHMH) has 
submitted amendments to its air quality 
control regulations and has requested 
that they be reviewed and processed by 
EPA as a revision to the Maryland State 
Implementation Plan (SIP). This 
revision, submitted on March 14, 1984, 





27246 


amends existing Code of Maryland 

Regulations (COMAR) that deal with the 

control of incinerators. The revision 

consists of amendments to section 

10.18.02, Permits, Approvals, and 

Registration, and section 10.18.08, 

Control of Incinerators. These 

amendments set emission standards for 

hazardous waste incinerators and 
exempt operators of these incinerators 
from obtaining an air quality permit to 
construct. They also prohibit the 
construction or use of hazardous waste 
incinerators except in accordance with 
applicable hazardous waste and air 
quality regulations. These facilities are 
required to obtain hazardous waste 
facility permits which are issued by the 

DHMH under COMAR 10.51.07. This 

Notice summarizes the amendments 

which EPA is today approving. 

EFFECTIVE DATE: August 2, 1985. 

ADDRESSES: Copies of the revision and 

the accompanying support documents 

are available during normal business 
hours at the following offices: 

U.S. Environmental Protection Agency, 
Region III, Air Programs Branch 
(3AM10), 841 Chestnut Building, 
Philadelphia, PA 19107 

Attn: Mr. James Topsale, P.E. 

Maryland.Air Management 
Administration, Maryland 
Department of Health and Mental 
Hygiene, 201 West Preston Street, 
Baltimore, MD 21201 

Attn: Mr. George Ferreri, Director 

Public Information Reference Unit, U.S. 
Environmental Protection Agency, 
EPA Library, Room 2922, 401 M 
Street, SW., Washington, DC 20460 

The Office of the Federal Register, 1100 
L Street, NW., Room 8401, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Jacqueline Pine at the address for 

EPA Region III, or telephone (215) 597- 

4554. 

SUPPLEMENTARY INFORMATION: 


Background 


On March 14, 1984, the DHMH 
submitted to EPA Region III 
amendments to its Code of Maryland 
Regulations (COMAR) for Permits, 
Approvals, and Registration (COMAR 
10.18.02) and for the Control of 
Incinerators (COMAR 10.18.08). EPA 
had proposed approval of these 
amendments to the Maryland SIP in the 
January 7, 1985 Federal Register (50 FR 
862). No comments were received during 
the 30-day comment period ending 
February 6, 1985. The DHMH provided 
proof that, after adequate public notice, 
a public hearing was held on December 
12, 1983 in Baltimore, Maryland 
regarding these amendments. 


Regulation Description 


The amendments to COMAR 10.18.02 
and .08 are concerned with hazardous 
waste incinerators. These amendments 
set emission standards for hazardous 
waste incinerators and exempt them 
from obtaining an air quality permit to 
construct. They also prohibit the 
construction or use of hazardous waste 
incinerators except in accordance with 
applicable hazardous waste and air 
quality regulations. Other amendments 
provide definitions for “incinerator” and 
“hazardous waste incinerator,” and set 
a Visible Emission (VE) standard for 
hazardous waste incinerators. The 
amendments and EPA's evaluation are 
as follows: 


A. COMAR 10.18.02.03 Permits, 
Approvals, and Registration 


Regulation .03 is amended to exempt 
operators of hazardous waste 
incinerators from having to obtain an air 
quality permit to construct. These 
facilities are required to obtain a 
hazardous waste facility permit which is 
issued by the DHMH under COMAR 
10.51.07. Under COMAR 10.51.05.15- 
1F(5), the substantive requirements of all 
air quality regulations (COMAR 10.18) 
must be met before a permit to construct 
or a permit to operate can be issued. 
This includes meeting the requirements 
of COMAR 10.18.02.03(A) for New 
Sources Impacting on a Nonattainment 
Area (NSINA’s) and Prevention of 
Significant Deterioration (PSD) Sources. 

The amendment consolidates the 
Clean Air Act (CAA) and Resource 
Conservation and Recovery Act 
requirements, resulting in one state 
permit. This permitting procedure will 
not exempt a source from any air quality 
regulation requirements. The Maryland 
Air Management Administration 
(MAMA) will continue to provide all of 
the technical review and enforcement 
actions dealing with the incinerator 
design and operation. This review is 
being done under an agreement between 
the MAMA and the Maryland Waste 
Management Administration." By letter 
of November 29, 1984, the MAMA 
clarified that permit applications would 
only be accepted from incinerators 
subject to the hazardous. waste facility 
regulations and that hazardous waste 
facility permits would be treated as air 
quality permits for all purposes. 

This action involves only a procedural 
amendment, and will not result in any 


1 On July 9, 1984, EPA delegated interim 
authorization to the State of Maryland to issue 
Resource Conservation and Recovery Act (RCRA) 
hazardous waste incinerator permits, based on the 
fact that Maryland's hazardous waste regulations 
are substantially equivalent to RCRA requirements. 
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adverse impacts on the attainment or 
maintenance of air quality. EPA 
approves this amendment. 


B. COMAR 10.18.08.01 Control of 
Incinerators, Definitions 


This regulation is amended to redefine 
the term “incinerator” and to insert the 
definition for “hazardous waste 
incinerator” as it is defined in COMAR 
10.51.01.03B(26.2). This action is only 
concerned with the definition of terms. 
Because it will not result in any adverse 
impacts on the attainment or 
maintenance of air quality, EPA is 
approving this amendment. 


C. COMAR 10.18.08.04 Visible 
Emissions (VE) 


This regulation is amended to include 
hazardous waste incinerators in the VE 
regulations. The amendment prohibits 
visible emissions, other than water in an 
uncombined form, which are visible to 
human observers. Because the 
amendment will not result in any 
adverse impacts on the attainment or 
maintenance of air quality, EPA is 
approving it. 

D. COMAR 10.18.0805 Particulate 
Matter 


This regulation defines particulate 
emission standards for incinerators. It is 
being amended to include hazardous 
waste incinerator particulate standards. 
The amendment adopts .03 grain per dry 
standard cubic foot (gr/SCFD) emission 
standard. This standard is consistent 
with the .03 gr/SCFD standard set in 
Areas III and IV in Maryland for all 
incinerators except for infectious waste 
incinerators, which have a standard of 
.10 gr/SCFD. It is more stringent than 
the previous .10 gr/SCFD standard set in 
Areas I, II, V, and VI for all incinerators 
built after 1972. 

Because this amendment maintains 
the previous standard set in Areas III 
and IV, and sets a stricter standard in 
Areas I, II, V and VI, EPA has 
determined that no adverse impacts on 
the attainment or maintenance of air 
quality will occur. EPA approves this 
amendment. 


E. COMAR 10.18.08.06 Prohibition of 
Unapproved Hazardous Waste 
Incinerators 


This is a new regulation that assures 
that with this new permitting procedure, 
all air quality and hazardous waste 
regulation requirements will continue to 
be met. The amendment prohibits the 
operation or construction of any 
hazardous waste incinerator that does 
not meet the requirements of all 
COMAR 10.51.05.15 and COMAR 
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10.18.08 regulations. EPA is approving 
this regulation. 


Conclusion 


The Administrator's decision to 

, 4pprove this SIP revision is based on a 
determination that the amendments 
meet the requirements of section 
110(a}(2) of the Clean Air Act and 40 
CFR Part 51, Requirements for 
Preparation, Adoption and Submittal of 
State Implementation Plans. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. Under section 307(b}({1) of 
the Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by 60 days from 
today. This action may not be 
challenged later in proceedings to 
enforce its requirements (See section 
307(b)(2).). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Sulfur oxides, 
Nitrogen dioxide, Lead, Particulate 
matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations, Incorporation by reference. 

Note. Incorporation by reference of the 
State Implementation Plan for the State of 
Maryland was approved by the Director of 
the Federal Register on July 1, 1982. 

Dated: June 25, 1985. 

Lee M. Thomas, 
Administrator. 


PART 52—[ AMENDED] 


Title 40, Part 52 of the Code of Federal 
Regulations is amended as follows: 


Subpart V—Maryiand 


1. The authority citation for Part 52 
continues to read_as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.1070 is amended by 
adding paragraph (c) (82) as follows: 


§ 52.1070 identification of pian. 


* * * * * 


(c) es et 

(82) Revisions to the Code of 
Maryland Regulations (COMAR) were 
submitted by the Director of the 
Maryland Air Management 
Administration of March 14, 1984. 

(i) Incorporation by reference. (A) 
Amendments to COMAR 10.18.02 
(Permits, Approvals and Registration} 
and COMAR 10.18.08 (Control of 
Incinerators), as published in the 
Maryland Register on February 3, 1984 
(proposed on November 11, 1983). 

(ii) Additional material. (A) Letter 
from the MAMA dated November 29, 


1984 clarifying that permit applications 
would only be accepted from 
incinerators subject to the hazardous 
waste facility regulations and that 
hazardous waste facility permits would 
be treated as air quality permits for all 
purposes. 


[FR Doc. 85-15821 Filed 7-1-85; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-3-FRL-28658-1] 


Approval of Revision of the West 
Virginia State Impiementation Pian 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: This notice announces the 
Administrator's approval of a revision to 
the West Virginia State Implementation 
Plan (SIP). This revision consists of 
Regulation XIX, governing new source 
review in nonattainment areas. This 
revision was required to satisfy one of 
the conditions of approval of the Part D 
Plan of the Clean Air Act (45 FR 54042, 
August 14, 1980). 

EFFECTIVE DATE: August 1, 1985. 

ADDRESSES: Copies of the revision and 

accompanying support material are 

available for public inspection during 
normal business hours at the following 
location: 

U.S. Environmental Protection Agency, 
Air Programs Branch, 841 Chestnut 
Building, Philadelphia, PA 19107, 
ATTN: Patricia Gaughan (3AM11) 

West Virginia Air Pollution Control 

. Commission, 1558 Washington Street 
East, Charleston, West Virginia 25311, 
ATTN: Carl G. Beard, I 

Public Information Reference Unit, 
Room 2922, EPA Library, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460 

The Office of the Federal Register, 1100 
L Street NW., Room 8401, 
Washington, DC 

FOR FURTHER INFORMATION CONTACT: 

Mr. Denis M. Zielinski (3AM11) at the 

Region III address stated above or 

telephone (215) 597-2906. 

SUPPLEMENTARY INFORMATION: 


Background 


On August 14, 1980, EPA approved, 
with certain conditions, the West 
Virginia State Implementation Plan (SIP) 
revision for attaining the National. 
Ambient Air Quality Standards 
(NAAQS) for total suspended 
particulates (TSP) in the Steubenville- 
Weirton-Wheeling Interstate Air Quality 
Control Region (AQCR) 45 FR 54042, 
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August 14, 1980). The revision was 
submitted to meet the requirements of 
Part D of Title I of the Clean Air Act. 
One of the conditions was that West 
Virginia adopt a permanent Regulation 
XIX, governing preconstruction review 
in nonattainment areas to satisfy the 
requirements of section 173 of the Clean 
Air Act. 

On May 10, 1982, West Virginia 
proposed a permanent Regulation XIX. 
The State held a public hearing on July 
9, 1982, and the West Virginia Air 
Pollution Control Commission 
(WVAPCC) adopted the regulation on 
August 11, 1982. Further, the WVAPCC 
filed the regulation with the Legislative 
Rulemaking Review Committee. The 
regulation was approved for 
promulgation by the 1883 West Virginia 
Legislature on April 27, 1983, with an 
effective date of May 27, 1983. As such 
Mr. Don R. Richardson, Chairman of the 
WVAPCC, submitted the regulation as a 
revision to the West Virginia SIP on 
April 29, 4983. On August 3, 1982 (47 FR 
33522), EPA proposed the revised 
Regulation XIX concurrently with the 
State. 

This new Regulation XIX replaces the 
previous temporary regulation which 
requires new source review and 
emission offsets as required by section 
173 of the Clean Air Act. The temporary 
regulation, although in effect since 1979, 
was never incorporated into the West 
Virginia SIP. EPA approved the Part D 
SIP in 1980 without incorporating a new 
source review rule on the conditions 
that West Virginia maintain the 
temporary regulation in effect, adopt 
and submit as a SIP revision a . 
permanent regulation, and submit all 
permits issued under the temporary 
regulation to EPA for incorporation into 
the SIP. 

Interested parties desiring more 
specific details on the development of 
Regulation XIX are referred to the 
August 14, 1980 (45 FR 54042), final 
rulemaking on the Part D Plan and the 
proposed rulemaking notice of August 3, 
1982 (47 FR 33522), which proposed 
approval of the regulation. 


EPA Evaluation 


The necessary changes to Regulation 
XIX discussed in the conditional 
approval (45 FR 54048, August 14, 1980) 
required that the temporary Regulation 
XIX be made permanent to satisfy the 
requirements of section 173 of the Clean 
Air Act. West Virginia amended the 
temporary regulation to be consistent 
with the EPA promulgations on the 
Emission Offset Policy and adopted the 
regulation as a permanent regulation. 
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EPA analyzed the proposed regulation 
and informed the Director of the 
WVAPCC of our commerts in writing on 
May 22, 1982, and June 24, 1982. These 
comments were incorporated into EPA's 
statements at the public hearing of July 
9, 1982, and made a part of the public 
hearing record. While EPA received no 
public comments in response to the 
August 3, 1982 proposed rule, the 
Agency did review the statements 
presented at the West Virginia public 
hearing. It has been determined that the 
State did not significantly change the 
regulation from that which EPA 
proposed for approval. The State 
incorporated all the EPA requested 
changes, as outlined in the letter of June 
24, 1982. 

The State adopted Regulation XIX 

-with a definition of source consistent 
with the EPA “plantwide” definition as 
promulgated October 14, 1981 (46 FR 
50771). The EPA rule has been the 
subject of litigation and was recently 
upheld by the Supreme Court. 
Consequently, the State’s definition is 
now approvable, in that it will not 
interfere with attainment and 
maintenance of the relevant NAAQS. 
Regulation XIX improves the West 
Virginia Part D SIP so as to bring the 
new source review program to a level 
that meets the minimum requirements of 
EPA regulations relating to new source 
review. Since the SIP previously 
contained no new source review 
program, West Virginia could not rely 
upon any emissions reductions from 
review of new sources to demonstrate 
attainment or maintenance of the 
NAAQS. 

A possible but unlikely problem could 
arise under the wording of § 2.25 of 
Regulation XIX, regarding the definition 
of “Nonattainment Area.” The problem 
could occur during any period of time 
after West Virginia takes action to 
redesignate an area from Nonattainment 
to Attainment or Non-classified status 
but before EPA approves and 
promulgates the redesignation pursuant 
to section 107 of the Clean Air Act. A 
person proposing to construct a new 
source or undertake a modification in 
the area might argue that the permit for 
the source need not meet nonattainment 
permit requirements because of the 
redesignation even though EPA has not 
yet approved of the change and 
promulgated it. EPA does not believe 
that such an argument is valid and may 
take enforcement action against any 
person who attempts to commence 
construction or modification in the area 
based on such an argument. Also, for 
clarification purposes of section 12 of 
Regulation XIX, this section pertains to 


“netting out” under the new source 
review regulation and not for emissions 
trades or bubbles. All consent orders 
written in response to section 12 will be 
made federally enforceable. 

Based upon the above, the Agency 
concludes that Regulation XIX as 
approved for promulgation by the West 
Virginia Legislature and as promulgated 
by the State of West Virginia on April 
27, 1983, has not been significantly or 
substantively changed due to public 
comment. Since EPA did not receive any 
comments in response to its solicitation 
in the proposed rule of August 3, 1982 
(47 FR 33522), the regulation, as 
promulgated and noting the discussion 
above is approvable as a revision to the 
West Virginia SIP and satisfies one of 
the conditions of the final approval of 
the Part D plan (45 FR 54042, August 14, 
1980). The other condition relating to 
West Virginia Regulation VII has been 
addressed in a separate rulemaking 
action. 


EPA Action 


Based upon the evaluation, EPA 
approves Regulation XIX as 
promulgated by West Virginia on April 
27, 1983, as a revision to the West 
Virginia SIP. 

This notice is approved with the 
following understanding. Section 304 
will not be used to exempt a major 
stationary source or major modification 
from the statewide compliance 
requirements. Also, the State will revise 
Regulation XIX to reflect this 
understanding of the exemption when 
this regulation comes up for State 
review. 

The Administrator's decision to 
approve the revision is also based on a 
determination that the amendment 
meets the requirements of section 
110(a)(2) of the Clean Air Act and 40 
CFR Part 51, Requirements for 
Preparation, Adoption and Submittal of 
State Implementation Plans. 
Accordingly, this notice amends 40 CFR 
52.2520 (Identification of Plan) of 
Subpart XX (West Virginia) by adding 
paragraph (c)(21) to incorporate this 
revision into the approved West 
Virginia SIP. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the provisions of 5 U.S.C. 
section 605(b), the Administrator has 
certified that SIP approvals under 
sections 110 and 172 of the Clean Air 
Act will not have a significant economic 
impact on a substantial number of small 
entities. 

Under section 307(b)(1) of the Clean 
Air Act, judicial review of the action is 
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available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 


List of Subjects in 40 CFR Part 52 


‘Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 


Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
West Virginia was approved by the Director 
of the Federal Register on July 1, 1982. 

Dated: June 25, 1985. 

Lee M. Thomas, 
Administrator. 


PART 52—[ AMENDED] 


Title 40, Part 52 of the Code of Federal 
Regulations is amended as follows: 


Subpart XX—West Virginia 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. In § 52.2520, Identification of Plan is 
amended by adding paragraph (c)(22) as 
follows: 


§ 52.2520 Identification of Plan. 


* * * * * 


= @, @ 


(c) 

(22) Amended Regulation XIX of the 
West Virginia Air Pollution Control 
Regulations submitted by the West 
Virginia Air Pollution Control 
Commission on April 29, 1983. 


§ 52.2529 [Removed and reserved] 
3. Section 52.2529 is removed and 

reserved. 

[FR Doc. 85-15818 Filed 7-1-85; 8:45 am] 

BILLING CODE 6560-50-M 


40 CFR Parts 60 and 61 
[A-2-FRL-2857-7] 


National Emission Standards for 
Hazardous Air Pollutants and 
Standards of Performance for New 
Stationary Sources; Delegation of 
Authority to the State of New Jersey 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of delegation of 
authority. 





\ 
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SUMMARY: This notice announces the 
delegation of authority by the 
Environmental Protection Agency to the 
State of New Jersey to implement and 
enforce additional source categories of 
the Standards of Performance for New 
Stationary Sources (NSPS) and revisions 
and amendments to the NSPS and 
National Emission Standards for 
Hazardous Air Pollutants (NESHAPS). 
This delegation was requested by the 
New Jersey Department of 
Environmental Protection (NJDEP). 
NSPS and NESHAPS are air pollution 
control requirements set under the Clean 
Air Act. NSPS are applicable to certain 
categories of new air pollution sources. 
NESHAPS are applicable to certain 
categories of both new and existing 
sources. 

EFFECTIVE DATE: This action was 
effective November 1, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Francis W. Giaccone, Chief, Air 
Compliance Branch, Air & Waste 
Management Division, Region II Office, 
26 Federal Plaza, New York, New York 
10278, (212) 264-9627. 

SUPPLEMENTARY INFORMATION: Sections 
111(c) and 112(d) of the Clean Air Act 
directs the Administrator of the 
Environmental Protection Agency (EPA) 
to delegate EPA’s authority to 
implement and enforce Standards of 
Performance for New Stationary 
Sources (NSPS) and National Emission 
Standards for Nazardous Air Pollutants 
(NESHAPS) to any state which has 
submitted adequate procedures. 
Nevertheless, the Administrator still 
retains concurrent authority to enforce 
the standards following delegation of 
authority to a state. 

On September 14, 1984 EPA notified 
the NJDEP of four newly promulgated 
and one not previously delegated NSPS 
along with the revisions and 
amendments to existing NSPS 
promulgated between January 1, 1984 
and June 30, 1984, and two newly 
promulgated NESHAPS along with 
revisions and amendments promulgated 
between July 1, 1983 and June 30, 1984. 
NJDEP accepted four NSPS, and 
revisions and amendments to existing 
NSPS and NESHAPS in a letter dated 
October 19, 1984 from the Commissioner 
of the NJDEP to the EPA Regional 
Administrator, Region II. The following 
provides a complete listing of NSPS and 
NESHAPS delegated to the NJDEP. The 
new categories now being delegated by 
today’s action are identified with an 
asterisk (*). All revisions and 
amendments to the existing NSPS 
promulgated between January 1, 1984 
and June 30. 1984 and to the existing 
NESHAPS promulgated between July 1, 


1983 and June 30, 1984 are included here 
by reference. 


NSPS Delegation 


D Fossil-Fuel Fired Steam Generators 
for Which Construction Commenced 
After August 17, 1971 (Steam 
Generators and Lignite Fired Steam 
Generators} 

Da Electric Utility Steam Generating 
Units for Which Construction 
Commenced After September 18, 1978 


E Incinerators ° 


F Portland Cement Plants 

G Nitric Acid Plants 

H_ Sulfuric Acid Plants 

I Asphalts Concrete Plants 

J Petroleum Refineries—(All 
Categories) 

K Storage Vessels for Petroleum 
Liquids Constructed After June 11, 
1973, and prior to May 19, 1978 

Ka Storage Vessels for Petroleum 
Liquids Constructed After May 18, 
1978 

L_ Secondary Lead Smelters 

M_ Secondary Brass and Bronze Ingot 
Production Plants 

Iron and Steel Plants 

Sewage Treatment Plants 

Primary Copper Smelters 

Primary Zinc Smelters 

Primary Lead Smelters 

Primary Aluminum Reduction Plants 

Phosphate Fertilizer Industry: Wet 
Process Phosphoric Acid Plants 

U_ Phosphate Fertilizer Industry: 
Superphosphoric Acid Plants 

V_ Phosphate Fertilizer Industry: 
Diammonium Phosphate Plants 

W Phosphate Fertilizer Industry: Triple 
Superphosphate Plants 

X Phosphate Fertilizer Industry: 
Granular Triple Superphosphate 
Storage Facilities 

Y Coal Preparation Plants 

Z_ Ferroalloy Production Facilities 

AA Steel Plants: Electric Arc Furnaces 

BB Kraft Pulp Mills 

CC Glass Manufacturing Plants 

DD Grain Elevators 

EE Surface Coating of Metal Furniture 

GG Stationary Gas Turbines 

HH Lime Plants 

KK Lead Acid Battery Manufacturing 
Plants 

*LL Metallic Mineral Processing Plants 

MM _ Automobile and Light-Duty Truck 
Surface Coating Operations 

NN Phosphate Rock Plants 

PP Ammonium Sulfate Manufacturing 
Plants 

QQ_ Graphic Art Industry Publication 
Rotogravure Printing 

RR Pressure Sensitive Tape and Label 
Surface Coating Operations 

SS _ Industrial Surface Goating: Large 
Appliances 

*TT Metal Coil Surface Coating 
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UU Asphalt Processing and Asphalt 
Roofing Manufacture 

VV_ Equipment Leaks of Volatile 
Organic Compounds in Synthetic 
Organic Chemical Manufacturing 
Industry 

WW Beverage Can Surface Coating 
Industry 

XX Bulk Gasoline Terminals 

*FFF Flexible Vinyl and Urethane 
Coating and Printing 

*HHH_ Synthetic Fiber Production 
Facilities 

C National Emission Standard for 
Beryllium 

D National Emission Standard for 
Beryllium Rocket Motor Firing 

E National Emission Standard for 
Mercury 

F National Emission Standard for 
Vinyl Chloride 

M National Emission Standard for 
Asbestos (excluding Demolition and 
Renovation) 


EPA’s Findings 


EPA's determination that the 
delegation be approved is based on the 
Agency’s review of the New Jersey Air 
Pollution Control Act, N.J.S.A. 26:2C; the 
State Public Records Act, N.J.S.A. 
47:1A-1; and Title 7, Chapters 27 and 
27B of the New Jersey Administrative 
Code. Based on that review, EPA 
determined that such delegation is, 
therefore, appropriate and so notified 
the Commissioner of the NJDEP, in a 
letter dated September 14, 1984. NJDEP 
subsequently accepted delegation of the 
additional categories in a letter dated 
October 19, 1984. This delegation of 
additional NSPS and NESHAPS is based 
on the conditions delineated in EPA’s 
letter to the Commissioner of February 
19, 1985. Copies of all correspondence 
and EPA's delegation letter are 
available for public inspection in the 
Office of the Air Compliance Branch at 
the Environmental Protection Agency, 
Region II Office, 26 Federal Plaza, New 
York, New York 10278. 


Consequences of EPA’s Action 


Effective November 1, 1984, all 
correspondence, reports and 
notifications required by the delegated 
NSPS and NESHAPS should be 
submitted to the Offices of the New 
Jersey Department of Environmental 
Protection, Bureau of Enforcement 
Operations, Division of Environmental 
Quality at John Fitch Plaza—CN-027, 
Trenton, New Jersey 08625. 

The Office of Management and Budget 
has exempted this action from the 
requirements of Section 3 of Executive 
Order 12991. 
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This Notice is issued under the 
authority of section 111 of the Clean Air 
Act, as amended (42 U.S.C. 7411). 


List of Subjects in 40 CFR Parts 60 and 
61 ; 

Air pollution control, 
Intergovernmental relations, Reporting 
and recordkeeping requirements, 
Incorporation by reference. 

Dated: June 18, 1985. 

Christopher J. Daggett, 

Regional Administrator. 

[FR Doc. 85-15819 Filed 7~1-85; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 86 
[AMS-FRL-2855-5] 


Control of Air Poliution From New 
Motor Vehicies and New Motor Vehicie 


Engines 
AGENCY: Environmental Protection 
Agency. 


ACTION: Final rule. 


suMMARY: Appendix II of 40 CFR Part 86 
outlines dynamometer calibration 
procedures for motor vehicle testing. 
This appendix contains references to 
sections that no longer exist in the Code 
of Federal Regulations. Since these same 
dynamometer calibration procedures are 
contained in § 86.118-78, Appendix II is 
no longer needed. Therefore, to 
eliminate the referencing error and 
redundant information, Appendix II is 
being removed. 

EFFECTIVE DATE: July 2, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Gregory J. Dana, Office of Mobile 
Sources, Environmental Protection 
Agency, 401 M Street, SW., Washington, 
D.C. 20460, (202) 382-7647. 


List of Subjects in 40 CFR Part 86 
Air pollution control. 
Dated: June 24, 1985. 


Lee M. Thomas, 
Administrator. 


PART 86—{ AMENDED] 


For the reasons set forth above, Part 
86 of Title 40 is amended as follows: 

1. The authority citation for 40 CFR 
Part 86 continues to read as follows: 


Authority: 42 U.S.C. 7525, 42 U.S.C. 7601(a) 
CAA 206, 301{a). 


Appendix II [Reserved] 


2. Appendix II is removed and 
reserved. 
{FR Doc. 85-15567 Filed 7-1--85; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 68 


Connection of Terminal Equipment to 
the Telephone Network; Editorial 
Amendment of Certain Sections 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


suMManRY: This action corrects’ 
mechanical drawings for six and eight 
position plugs and jacks used for the 
connection of registered terminal 
equipment to the telephone network. 

This action also eliminates certain 
non-essential dimensions, provides 
additional dimensions and tolerances, 
and provides improved gauging 
techniques for these connectors. It does 
not render obsolete existing tooling or 
stocks. Interchangeability of plugs and 
jacks manufactured to the original 
specifications and those of the new 
specifications is not affected by the 
drawing changes. 

This action improves 
manufacturability, compatibility and 
long-term reliability of these connectors. 
EFFECTIVE DATE: January 20, 1983. 

FOR FURTHER INFORMATION CONTACT: 
William H. von Alven, Common Carrier 
Bureau, (202) 634-1833. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 68 


Communications equipment, 
Telephone. 


Publication of this item in the Federal 
Register was delayed pending final 
disposition of Gen. Docket 83-114, A Re- 
Examination of Technical Regulations. 
(Repo t and Order, 49 F.R. 48305, 
December 12, 1984.) 


Order - 


In the matter of editorial amendments of 
§§ 68.314(2)(i) and 68.500 of the Commission's 
rules. ' 

Adopted; January 13, 1983. 

Released: January 20, 1983. 


1. For the purpose of billing 
protection, Section 68.314 places a 
requirement that there benno data 
transmission during the first 2 seconds 
after the answering data terminal 
equipment goes into the off-hook mode. 
Section 68. 314(2), however, permits 
certain operations to take place during 
the 2-second interval, such as disabling 
echo suppressors, adjusting automatic 
gain controls, establishing 
syncronization and signaling the mode 
of operation of the receiving data 
equipment at the far end of the 
communications link. As has been 


/ 
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pointed out in recent FCC/Industry Part 
68 implementation meetings, 

§ 68.314(2)(i) should be amended to 
include the disabling of the newer 
technology echo cancelling devices and 
that a preferable term would be “echo 
control devices.” 

2. Accordingly, we are amending 
§ 68.314 (a)(2){i) to read: 

(i) Disabling echo control devices, 

3. The attachment contains an 
editorial amendment of § 68.500 of the : 
Rules dealing with the physical 
specifications for six and eight position 
miniature plugs and jacks. The 
objectives of this amendment are to 
make the specifications generic in 
nature, insure compatibility, minimize 
retooling impact, increase design 
freedom and improve manufacturability. 
The revisions do not obsolete existing 
tooling and stocks and are intended to 
be introduced on new or replacement 
tooling. The revisions also provide 
reference datums and improved gauging 
techniques. Non-essential dimensions 
have been eliminated while providing 
additional dimensions and tolerances. 
Interchangeability of plugs and jacks 
manufactured to the original 
specifications and to the new 
specifications is not affected by these 
drawing changes. These revisions were 
originally introduced by the American 
Telephone and Telegraph Company at 
the FCC-Industry meeting on the 
Implementation of Part 68 on October 
15-16, 1980. Valuable comments were 
received from Industry during the past 
two years and have been 
accommodated in the revised 
specifications. 

4. Authority for this action is 
contained in section 4{i) of the 
Communications Act of 1934, as 
amended, and § 0.231(d) of the 
Commission's Rules. Since these 
amendments are editorial in nature, the 
public notice, procedure and effective 
date provisions of 5 U.S.C. do not apply. 

6. Contact William H. von Alven, 
telephone (202) 634-1833, regarding the 
matters covered in this document. 

7. In view of the above, it is ordered, 
that the rule amendments set forth 
herein be adopted effective January 20, 
1983. 


Federal Communications Commission. 
Edward J. Minkel, 
Managing Director. 


PART 68—[AMENDED] 


Accordingly, 47 CFR Part 68 is 
amended as follows: 

1. The Authority citations for Part 68 
continues to read as follows: 
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Authority: Secs. 4, 303, 48 Stat., as 
amended, 1066, 1082; 47 U.S.C. 154, 303 


§ 68.314 [Amended] 


2. Section 68.314(a)(2)(i) is amended 
by removing the word “suppressors”, 
and adding in place thereof the words 
“control devices”. 

3. Section 68.500 is amended as 
follows: 

a. By adding an introductory 
paragraph to read as shown in 
Appendix A-1, attached. 

b. By removing Figure 68.500(a)(1) and 
adding Figure 68.500(a)(1)(i) as shown in 
Appendix A-2. 

c. By removing Figure 68.500(a)(2) and 
adding Figure 68.500(a)(2)(i) as shown in 
Appendix A-3. 

d. By adding Figure 68. 500(a)(2)(ii) as 
shown in Appendix A-4. 

e. By adding plug specification notes 
for Figure 68.500(a)(2)(i) and 
68.500(a)(2)(ii) as shown in Appendix A- 
5. 


f. By removing Figure 68.500(a)(3) and 


adding Figure 68.500(a)(3)(i) as shownin . 


Appendix A-6. 

g. By adding contact specification 
notes for Figure 68.500(a)(3)(i) as shown 
in Appendix A-7. 

h. By removing Figure 68.500(a)(4) and 
adding Figure 68.500(a)(4)(i) as shown in 
Appendix A-8. 

i. By removing Figure 68.500(a)(5) and 
adding Figure 68.500(a)(5)(i) as shown in 
Appendix A-9. 

j. By removing Figure 68.500(b)(1). 

k. By removing Figure 68.500(b)(2) and 
adding Figure 68.500(b)(2)(i) as shown in 
Appendix A-10. 

1. By removing Figure 68.500(b)(3) and 
adding Figure 68.500(b)(3)(i) as shown in 
Appendix. A-11. 

m. By adding jack specification notes 
for Figures 68.500(b)(2)(i) and 
68.500(b)(3)(i) as shown in Appendix A- 
12 and Appendix A-13. 

n. By removing Figure 68.500(c)(1) and 
adding Figure 68.500(c)(1)(i) as shown in 
Appendix A-14. 


o. By removing Figure 68.500(c)(2) and 
adding Figure 68.500(c)(2)(i) as shown in 
Appendix A-15. 

p. By adding Figure 68.500(c)(2)(ii) as 
shown in Appendix A-16. 

q. By adding plug specification notes 
for figures 68.500(c)(2)(i) and 
68.500(c)(2)(ii) as shown in Appendix A- 
17. 


r. By removing Figure 68.500(c)(3) and 
adding Figure 68.500(c)(3)(i) as shown in 
Appendix A-18. 

s. By adding contact specification 
notes for Figure 68.500(c)(3)(i) as shown 
in Appendix A-19. 

t. By removing Figure 68.500(c)(4) and 
adding Figure 68.500(c)(4)(i) as shown in 
Appendix A-20. 

u. By removing Figure 68.500(c)(5) and 
adding Figure 68.500(c)(5)(i) as shown in 


_ Appendix A-21. 


v. By removing Figure 68.500(d)(2) and 
adding Figure 68.500(d)(2)(i) as shown in 
Appendix A-22. 

w. By removing Figure 68.500(d)(3) 
and adding Figure 68.500(d)(3)(i) as 
shown in Appendix A-23. 

x. By adding jack specification notes 
for Figures 68.500(d)(2)(i) and 
68.500(d)(3)(i) as shown in Appendix A- 
24 and Appendix A-25. 

y- By removing Figure 68.500(i)(1)(i) 
and adding Figure 68.500(i)(1)(i) as 
shown in Appendix A-26. 

z. By removing Figure 68.500(i)(2) and 
adding Figure 68.500(i)(2)(i) as shown in 
Appendix A-27. 

aa. By adding Figure 68.500(i)(2)(ii) as 
shown in Appendix A-28. 

ab. By adding keyed plug specification 
notes for Figures 68.500(i)(2)(i) and 
68.500(i)(2){ii) as shown in Appendix A- 
29. 

ac. By removing Figure 68.500(i)(3) and 
adding Figure 68.500(i)(3)(i) as shown in 
Appendix A-30. 

ad. By adding contact specification 
notes for Figure 68.500(i)(3)(i) as shown 
in Appendix A-31. 

ae. By removing Figure 68.500(i)(4) and 
adding Figure 68.500(i)(4)(i) as shown in 
Appendix A-32. 
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af. By removing Figure 68.500(i)(5) and 
adding Figure 68.500(i)(5)(i) as shown in 
Appendix A-33. 

ag. By removing Figure 68.500(j)(2) and 
adding Figure 68.500(j)(2)(i) as shown in 
Appendix A-34. 

ah. By adding jack specification notes 
for Figure 68.500(j)(2)(i) as shown in 
Appendixes A-35 and A-36. 

The amended, added and revised 
portions of § 68.500 read as follows: 


Appendix A-1 
Subpart F—Connectors 


§ 68.500 Specifications. 

General. The plugs and jacks 
described in this section represent the 
standard connectors to be used for 
connections to the telephone network. 
The plug and jack designs shown are 
representative of generic types, and 
should not be interpreted as the only 
designs that may be used. Design 
innovation and improvement is 
expected; but for interchangeability to 
be maintained, alternative designs (the 
“or equivalent” permitted in Section 
68.104) must be compatible with the 
plugs and jacks shown. The interface 
dimensions between mating plugs and 
jacks must be maintained. Hardware 
used to mount, protect, and enclose 
standard jacks is not described. The 
only requirement on connecting blocks, 
housings, dust covers, outdoor boxes, 
and the like that contain standard 
network jacks is that they accept 
standard plugs with cordage. For special 
purpose applications, plugs may be 
made longer than shown or adapted for 
direct use on equipment or apparatus 
without cordage. The sliding modular 
plug used on the back of many modular 
wall telephone sets is an example of 
such a special purpose application. It is 
the responsibility of the designers and 
manufacturers of communication 
equipment who ise such plugs to assure 
that they are compatible with the 
hardware used to mount standard jacks 
with which they plan to interface. 


BILLING CODE 6712-0i-i 
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APPENDIX A-2 


(a) Miniature 6-Position Plug: 


(Note: This plug is depicted equipped with 4 contacts; it may be 
fabricated with its full 6 contact capability.) 


Figure 68.500(a)(1)(i)-View 
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APPENDIX A4 


EXFANDED FLUG 
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Figure 68.500(a)(2)(ii) — 6 Position Plug 
Mechanical Specification (Continued) 





Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Rules and Regulations 


APPENDIX A-5 


(a) 6-Position Plug, Mechanical Specifications (continued) 


Notes: (Notes apply to Figures 68.500(a)(2){i) & 68.500(a)(2) (ii) 


All plugs must be capable of meeting the requirements of the 
plug go and no-go gauges. 


Section BB applies to any jack contact receiving slot which does 
not contain a plug contact. 


The preferred major cordage cross section is .100 
inch max. thick by .200 inch max. wide, with rounded 
corners. It should exit the plug on the plug center- 
line. Other cordage configurations are permitted but 
may inhibit the special features of some network jack 
enclosures. 


The standard plug length is .460 inch max. Plugs may be made 
longer than standard or adapted for direct use on special cords, 
adapters without cordage, and on apparatus or equipment subject 
to the limitations described in the Section 68.500 introductory 
paragraphs. Plugs longer than standard may inhibit the special 
features of some network jack enclosures. 


A .474 inch minimum tab length is required. It is preferred 
that a maximum tab length be no longer than .520 inch. Longer 
tabs may be used with the same limitations as described in 
Note 4, 


To obtain maximum plug guidance when 6-position plugs 
are inserted in 8-position jacks, it is desirable to 
extend the front plug nose to the .092 inch maximum. 


These dimensions apply to the location of jack contact 
receiving slots. It is desirable that plug contacts 
be centered axially in these slots, but centering is 
not required. : 

The .238/.243 dimension is perferred to obtain maximum plug 
guidance in jacks with more than 6 conductors. A tolerance 

range of .233/.243 is permitted, but may create targeting 

problems in 8-position jacks. 


The center rib centerline shall be coincident with the plug 
width (.380 ref.) centerline within + .003 inch. 
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APPENDIX A-6 
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Figure 68.500(a)(3)(i) — 6 Position Plug 
Plug/Jack Contact Specification 
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(a) 6-Position Plug/Jack Contact Specification (continued) 


Notes: (Notes apply to Figure 68.500(a)(3)(i)) 


1. 


The plug/jack contact interface should be hard gold to hard gold 
and should have a minimum gold thickness of 0.000050 inch on 
each side of the interface. The minimum contact force should be 
100 grams. Any non-gold contact material must be compatible 
with gold and provide equivalent contact performance. A smooth, 
burr-free surface is required at the interface in the area shown. 


The jack contact design is based upon .018 inch spring temper 
phospher bronze round wire in the modular plug blade and jack 
contact interface. Other contact configurations, that provide 
contact performance equal to or better than the preferred 
configurations and do not cause damage to the plug or jack are 
permitted. The preferred jack contact width is .0177/.0195 
inches. Deviations from the preferred jack contact width are 
permitted for round contacts as well as noncircular cross 
sectional shapes but they must be compatible with existing plug 
configurations. The requirements of Note 1 apply to all 
possible contact areas. 


The configuration of the plug contact and the front plastic of 
the plug should prevent jack contacts from being damaged during 
plug insertion into jacks. 


This is the suggested nominal contact angle between plugs and 
jacks with the plug latched into the jack. If this angle 
becomes greater than 24 degrees loss of electrical contact may 
occur between the plug and jack. If the nominal contact angle 
becomes less than 13 degrees, interference between jack contacts 
and the internal plastic in the plug may occur. 


To avoid loss of electrical contact, the preferred dimension 
from datum B to the highest point "x" should be .200 inch max. 
A dimension greater than .211 inch may result in loss of 
electrical contact between plugs and jacks. The .211 inch max. 
shall be considered an absolute maximum. 


The 24 degree min. angie applies only to plugs with front 
plastic walls higher than .190 inches. 
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~384 MIN. 
GAUGES WIDTH GAUGES HEIGHT 
NO — GO GAUGE 


. The plug shall not be capable of entering the gauge more 
than @7O inch beyond Datum-A-(see figure 68.500 (a) (2){i)) 
’ with 2.0 pounds insertion force. 


. Non-toleranced dimensions given to three places shall be 
within + .002 inch. 


*.260 Dimension to be centrally located with respect to .384 
minimum and .3755 minimum within + .002 inch. 


Figure 68.500(a)(4)(i) — 6 Position Plug 
Minimum Plug Size 





Federal Register. / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Rules and Regulations 27259 


* 1000 NI/N. 


APPENDIX A-9 


-O5°70 MAX 


YA LZZZZZZI 
y 


PLOMS 70.025 
ALL AAOUND 


-2640 
MAX 


4 -3290 
‘MAX 369 
i: at 


WALL LL DI 


02570 MAX. 
() 
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Notes: 


F 


The plug shall be capable of insertion and latching into 
the gauge with 5 pounds or less insertion force. Plug 
latching bar shall be depressed so as not to interfere 
with the plug entry. After insertion and latching, plug 
shall be capable of removal, with the latch depressed, 
with a removal force of 10 pounds or less applied at an 
advantageous angle. 


. Dimensions given to three decimal places shall be within 


+.002 inch. 
Dimensions (A) and (B) to be centrally located with 


respect to .3840 max. jack opening width within + .001 


inch. 


4. Do not scale drawings for external configuration. 


Figure 68.500(a)(5)(i) — 6 Position Plug 
Maximum Plug Size 





(b) Miniature 6-Position Jack: 


(Note: This jack is depicted equipped with 4 contacts; 
with its full 6 contact capacity.) 
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Figure 68.500(b)(2)(i) — 6 Position 
Mechanical Specification 
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Figure 68.500(b)(3)(i) — 6 Position Jack 
Mechanical Specifications (Continued) 
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(b) 6-Position Jack, Mechanical Specifications (continued) 
Notes: (Notes apply to Figures 68.500(b)(2)(i) & 68.500(b)(3)(i)) 


1. Front surface projections beyond the .050 min shall be 
configured so as not to prevent finger access to the plu 
release catch (Reference Figure 68.500(a)(2)(i), 6 - Position 
Plug, Mechanical Specifications). A catch length greater than 
-050 is beneficial in providing greater breakout strength. 


Surface Z need not be planar or conincident with the surface 
under the plug release catch. Surface Z projections must not 
prevent insertion, latching, and unlatching of the standard 
6-position plug described in Section 68.500(a). 


The preferred plug stop surfacé is indicated. If some other 
internal feature is used as a plug stop, it must be located so 
that the axial movement of a latched plug is no greater than 
0.045 inch. 


To prevent mistargeting between the plug and jack contacts, the 
jack contacts should be completely contained in their individual 
contact zones, (.028 inch max wide), where they extend into the 
jack openings. There is no location requirement for jack 
contacts below these zones (.230 inch max), but adequate contact 
separation must be maintained to prevent electrical breakdown. 
These shaded contact zones should be centrally located, (include 
all locating tolerances), about the jack opening width .389 Ref, 
(Datum -W-). Contacts located outside of these zones may result 
in mistargeting between the jack and plug contacts. 


All inside and outside corners in the plug cavity to be .015 
inch radius max unless specified. 


These surfaces shall have 0015' maximum draft. 


Relief inside the dotted areas on 3 sides of the jack opening is 
permitted. The .269 Ref and .389 Ref Gauge Requirements must be 
maintained in each corner, (ref. 0.040 inch min), to assure 
proper plug/jack interface guidance. A .032 + .005 relief on 
the top side, (opposite plug catch), is required on jacks in 
connecting blocks which mount and connect portable wall 
telephones so as to assure interface with the special purpose 
Sliding modular plug used on many wall telephone sets. 
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(b) 6-Position Jack, Mechanical Specifications (continued) 


NOTES: (continued) 


8. 0.160 and .257/.270 inch dimensions to be centrally located 
to jack opening width -W- within + 0.007 inch. 


9. Minimum acceptable jack contact length. When contact 
guide slots are used, the contacts must always be 
contained inside the guide slots and the contacts must 
move freely in the slots so as not to restrain plug 
insertion or damage jack contacts. 


Gauge Requirements: 


The jack shall be capable of accepting a 0.3840 x 0.2640 
inch gauge and the gauge shall be capable of being removed 
with a maximum force of 2 pounds. 


The jack shall not accept either a 0.3940 x 0.254 inch hori- 
zontal width of opening gauge or a .2740 x .376 inch 
vertical height of opening gauge. However, if either gauge 
is accepted the force necessary to remove the gauge shall be 
minimum 3.0 ounces. 


Removal forces do not include forces contributed by contact 
springs nor shall external forces be applied to the jack 
that will affect these removal forces. 


Gauges shall have a 0.030 inch radius on the nose and a 
0.015 inch radius on all edges with clearance provided for 
contacts. 
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(c) Miniature 8-- Position Plug, Unkeyed: 


Figure 68.500(c)(1)(i) — View 
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Figure 68.500(c)(2)(ii)—8 Position Unkeyed 
Plug, Mechanical Specification (Continued) 
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(c) 8-Position Unkeyed Plug, Mechanical Specification (continued) 


Notes: (Notes apply to Figures 68.500(c)(2)(i) and 68.500(c)(2) (ii)) 


All plugs must be capable of meeting the requirements of the 
plug go and no-go gauges. 


The standard plug height in the area shown is .315 inch 

maximum. The standard plug length is .910 inch maximum. Plugs 
may. be made longer than standard or adapted for direct use on 
special cords, adapters without cordage, apparatus or equipment 
subject to the limitations described in the introductory 
paragraphs of 68.500. Plugs longer and/or higher than standard 
may inhibit the special features of some network jack enclosures. 


A .575 inch minimum tab length is required. It is preferred 
that a maximum tab length be no longer than .625 inch. Longer 
tabs may be used with the same limitations described in Note 2. 


To obtain maximum plug guidance in jacks, it is desirable to 
extend the front plug nose to the .092 inch maximum. 


These dimensions apply to the location of jack contact 
receiving slots. It is desirable that plug contacts 
be centered axially in these slots, but centering is 
not required. 

The center rib centerline shall be coincident with the plug 

width (.460 ref.) centerline within + .003 inch. 
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Plug/Jack Contact Specification 
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(c) 8-Position Plug/Jack Contact Specification (continued) 


Notes: (Notes apply to Figure 68.500(c)(3)(i)) 


os 


The. plug/jack contact interface should be hard gold to hard gold 
and should have a minimum gold thickness of 0.000050 inch on 
each side of the interface. The minimum contact force should be 
100 grams. Any non-gold contact material must be compatible 
with gold and provide equivalent contact performance. A smooth, 
burr-free surface is required at the interface in the area shown. 


The jack contact design is based upon .018 inch spring temper 
phospher bronze round wire in the modular plug blade and jack 
contact interface. Other contact configurations that provide 
contact performance equal to or better than the preferred 
configurations and do not cause damage to the plug or jack are 
permitted. The preferred jack contact width is .0177/.0195 
inches. Deviations from the preferred jack contact width are 
permitted for round contacts as well as noncircular cross 
sectional shapes but they must be compatible with existing plug 
configurations. The requirements of Note 1 apply to all 
possible contact areas. 


The configuration of the plug contact and the front plastic of 
the plug should prevent jack contacts from being damaged during 
plug insertion into jacks. 


This is the suggested nominal contact angle betwen plugs and 
jacks with the plug latched into the jack. If this angle 
becomes greater than 24 degrees loss of electrical contact may 
occur between the plug and jack. If the nominal contact angle 
becomes less than 13 degrees, interference between jack contacts 
and the internal plastic in the plug may occur. 


To avoid loss of electrical contact, the preferred dimension 
from datum B to the highest point "x" should be .200 inch max. 
A dimension greater than .211 inch may result in loss of 
electrical contact between plugs and jacks. The .211 inch max. 
shall be considered an absolute maximum. 


The 24 degree min. angle applies only to plugs with front 
plastic walls higher than .190 inches. 
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~45E0MIN. 


VIEW A-A VIEW 8-8 
GAUGES WIDTH GAUGES HEIGHT 


NO — GO GAUGE 
. The plug shall not be capable of entering the gauge 


more than ,O70 inch beyond datum —A— (see Figure 
68.500(c)(2)(i)) with 2.0 pounds insertion force. 


Non-toleranced dimensions given to three places shall be 
within + .002 inch. 


3. * .248 dimension to be centrally located with respect to 
.464 minimum and .4560 minimum within + .002 inch. 


Figure 68.500(c)(4)(i)-8 Position Unkeyed 
Plug, Minimum Plug Size 
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Notes: 


1. The plug shall be capable of insertion and latching into 

- the gauge with 5 pounds or less insertion force. Plug 
latching bar shall be depressed so as not to interfere 
with the plug entry. After insertion and latching, plug 
shall be capable of removal, with the latch depressed, 
with a removal force of 10 pounds or less applied at an 
advantageous angle. 


. Dimensions given to three decimal places shall be within 
+ .002 inch. 


. Dimensions (A) and (B) to be centrally located with 
respect to .4640 max. jack opening width within + .001 
inch. 


Do not scale drawings for external configuration. 


Figure 68.500(c)(5)i--8 Position Unkeyed 
Plug, Maximum Plug Size 
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NOMINAL CONTACT 
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Figure 68.500(d)(3)(i)—8 Position Series 
Jack, Mechanical Specification (Continued) 
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(d) 8-Position Series Jack, Mechanical Specifications (continued) 
Notes: (Notes apply to Figures 68.500(d)(2)(i) and 68.500(d)(3)(i)) 


1. Front surface projections beyond the .055 minimum shall be 
configured so as not to prevent finger access to the piug 
release catch (Reference Figure 68.500(a)(2)(i) and Figure 
68.500(c)(2)(i), 6 & 8-Position Plug, Mechanical 
Specifications). A catch length greater than .055 is beneficial 
in providing for greater breakout strength and improved guidance 
when interfacing with a 6-position plug. 


Surface Z need not be planar or coincident with the surface 
under the plug release catch. Surface Z projections must not 
prevent insertion, latching, and unlatching of the standard 
8-position plug on Figure 68.500(c)(2){i). 


The preferred plug stop surface is indicated. If some other 
internal feature is used as a plug stop, it must be located so 
that the axial movement of a latched plug is no greater than 
0.045-inch. 


To prevent mistargeting between the plug -and jack contacts, the 
jack contacts should be completely contained in their individual 
contact zones, (.028 inch max wide), where they extend into the 
jack openings. There is no location requirement for jack 
contacts below these zones (.230 inch max), but adequate contact 
separation must be maintained to prevent electrical breakdown. 
These shaded contact zones should be centrally located, (include 
all locating tolerances), about the jack opening width .469 Ref, 
(Datum -W-). Contacts located outside of these zones may result 
in mistargeting between the jack and plug contacts. 


All inside and outside corners in the plug cavity to be .015 
inch radius max unless specified. 


These surfaces shall have 0°15' maximum draft. 


Relief inside the dotted areas on both sides of the jack opening 
is permitted. The .269 Ref and .469 Ref Gauge Requirements must 
be maintained in each of the corners indicated, (Ref. 0.060 inch 
min), to assure proper plug/jack interface guidance. 
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(d) 8-Position Series Jack, Mechanical Specifications (continued) 


Notes: (continued) 


0.160- and 0.248-inch dimensions to be centrally located to jack 
opening width -W- within + .005-inch. 


The contact lengths shall be such that the contacts 
will always be contained inside the guide slots, and 
the contacts must move freely in the slots so as not 
to restrain plug insertion or damage jack contacts. 


Gauge Requirements: 


GO: The jack shall be capable of accepting a 0.4640-inch X 
0.2640-inch gauge and the gauge shall be capable of 
being removed with a maximum force of 2.0 pounds. 


The jack shall not accept either a 0.4740-inch X 
0.254-inch horizontal width of opening gauge or a 
0.2740-inch X 0.456-inch vertical height of opening 
gauge. However, if the gauge is accepted, the force 
necessary to remove the gauge shall be minimum of 3.0 


ounces. 


Removal forces do not include forces contributed by 
contact springs nor shall external forces be applied 
to the jack that will affect these removal forces. 


Gauges shall have a 0.030-inch radius on the nose and 
a 0.015-inch radius on all edges with clearance 


provided for contacts. 


With no plug inserted, conductors 1 and 4 are bridged as well as 
conductors 5 and 8. With a miniature 8-position plug inserted 
into the jack, the bridge connectors are broken and a series 
connection can be made in both sides of the line. With a 
6-position plug inserted, the bridged connections remain 


unbroken. 


The jack contact/bridging interface should be hard gold to hard 
gold and should have a minimum gold thickness of 0.000050 inch 
on each side of the interface. The minimum contact bridging 
force should be 30 grams. Any non-gold contact material must be 
compatible with gold and provide equivalent contact performance. 
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(c) Miniature 8— position plug, keyed: 


Figure 68.500(i)( 1)(i)-View 
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Figure 68.500(i)(2)(ii)—8 Position Keyed 
Piug, Mechanical Specification (Continued) 
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APPENDIX A-29 


(i) 8-Position Keyed Plug, Mechanical Specification (continued) 
Notes: (Notes apply to Figures 68.500(i)(2)(i) and 68.500(i)(2)(ii)) 


All plugs must be capable of meeting the requirements of the 
plug go and no-go gauges. 


The standard plug height in the area shown is .315 inch 

maximum. The standard plug length is .910 inch maximum. Plugs 
may be made longer than standard or adapted for direct use on 
special cords, adapters without cordage, apparatus or equipment 
subject to the limitations described in the intrcductory 
paragraph of 68.500. Plugs longer and/or higher than standard 
may inhibit the special features of some network jack enclosures. 


A .575 inch minimum tab length is required. It is preferred 
that a maximum tab length be no longer than .625 inch. Longer 
tabs may be used with the same limitations described in Note 2. 


To obtain maximum plug guidance in jacks, it is desirable to 
extend the front plug nose to the .092 inch maximum. 


These dimensions apply to the location of jack contact 
receiving slots. It is desirable that plug contacts 
be centered axially in these slots, but centering is 
not required. 

The center rib centerline shall be coincident with the plug 

width (.460 ref.) center line within + .003 inch. 
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AMON — 
r 
SEE a A 


-O177 


22 re2 ote SHALL MOT PROJECT 


ABOVE 7OP OF CONTACT 


7 CK CONTACT W THIS AKEA 


-PRE FERRE 
CONTACT 
SEE NOTES 
SECT. C-C 
SRA T / 
SEE MTES 433 


SECT A-A 


NOTE: ALL NOTES FOLLOW THIS FIGURE 


NOTE: THE 6 POSITION PLUG/JACK CONTACT SPECIFICATION IS IDENTICAL 


Figure 68.500(i)(3)(i)—-8 Position Keyed Plug, 
! Plug/Jack Contact Specification 
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APPENDIX A-31 


(i) 8-Position Plug/Jack Contact Specification (continued) 


Notes: (Notes apply to Figure 68.500(i)(3)(i)) 


1. 


The plug/jack contact interface should be hard gold to hard gold 
and should have a minimum gold thickness of 0.000050 inch on 
each side of the interface. The minimum contact force should be 
100 grams. Any non-gold contact material must be compatible 
with gold and provide equivalent contact performance. A smooth, 
burr-free surface is required at the interface in the area shown. 


The jack contact design is based upon .018 inch spring temper 
phospher bronze round wire in the modular plug blade and jack 
contact interface. Other contact configurations that provide 
contact performance equal to or better than the preferred 
configurations and do not cause damage to the plug or jack are 
permitted. The preferred jack contact width is .0177/.0195 
inches. Deviations from the preferred jack contact width are 
permitted for round contacts as well as noncircular cross 
sectional shapes but they must be compatible with existing plug 
configurations. The requirements of Note 1. apply to all 
possible contact areas. 


The configuration of the plug contact and the front plastic of 
the plug should prevent jack contacts from being damaged during 
plug insertion into jacks. 


This is the suggested nominal contact angle betwen plugs and 
jacks with the plug latched into the jack. If this angle 
becomes greater than 24 degrees loss of electrical contact may 
occur between the plug and jack. If the nominal contact angle 
becomes less than 13 degrees, interference between jack contacts 
and the internal plastic in the plug may occur. 


To avoid loss of electrical contact, the preferred dimension 
from datum B to the highest point "x" should be .200 inch max. 
A dimension greater than .211 inch may result in loss of 
electrical contact between plugs and jacks. The .211 inch max. 
shall be considered an absolute maximum. 


The 24 degree min. angle applies only to plugs with front 
plastic walls higher than .190 inches. 
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R.005 MAX 
8.015 T0.025 2 PLACES 
ALL AROUND 


0300 MAX. 


SECT. A-A . 
=4.640 sail 


GO GAUGE 


Notes: 


1. The plug shall be capable of insertion and latching into 
the gauge with 5 pounds or less insertion force. Plug 
latching bar shall be depressed so as not to interfere 
with the plug entry. After insertion and latching, plug 
shall be capable of removal, with the latch depressed, 
with a removal force of 10 pounds or less applied at an 
advantageous angle. 


Dimensions given to three decimal places shall be within 
+ .002 inch. 


Dimensions (A) and (B) to be centrally located with 
respect to .4640 max. jack opening width within + .001 
inch. 


4. Do not scale drawings for external configuration. 


Figure 68.500(i)(4)(i)-8 Position Keyed Plug 
Maximum Plug Size 
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~O50 MIN. 


VIEW A-A 
GAUGES WIDTH GAUGES WEIGHT 


NO — GO GAUGE 


The plug shall not be capable of entering the gauge 
more than TO inch beyond datum —A— (see Figure 
68.500(i (2)(i)) with 2.0 pounds insertion force. 


Non-toleranced dimensions given to three places shall be 
within + .002 inch. 


* 248 dimension to be centrally located with respect to 
.464 minimum and .4560 minimum within + .002 inch. 


Figure 68.500(i)(5)i-8 Position Keyed Plug 
Minimum Plug Size 
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Note: This jack is depicted with all 8 contacts. It may be fabricated wi 
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NOTE 9 
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SEE NOTE 2 
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TVP SEE NOTE 7 


SECT: A-A 
SEE NOTE S$ 


NOTE: ALL NOTES FOLLOW THIS FIGURE 


Figure 68.500(j)(2)(i)-8 Position Keye 


Mechanical Specification 





ed with less than 8 contacts. 


CONTACT ZONE 

SAME AS SHOWN 

ON FIGURE 68.500(c)(3)(i) 
SEE NOTE 4 
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APPENDIX A-35 


(j) 8-Position Keyed Jack, Mechanical Specifications (continued) 
Notes: (Notes apply to Figure 68.500(j)(2)(i)) 


1. Front surface projections beyond the .055 minimum shall be 
configured so as not to prevent finger access to the plug 
release catch (Reference Figure 68.500(i)(2)(ii) & 8-Position 
Plug, Mechanical Specifications). A catch length greater than 

-055 is beneficial in providing for greater breakout strength 
and improved guidance when interfacing with a 6-position plug. 


Surface Z need not be planar or coincident with the surface 
under the plug release catch. Surface Z projections must not 
prevent insertion, latching, and unlatching of the standard 
8-position plug on Figure 68.500(i)(2)(i ). 


The preferred plug stop surface is indicated. If some other 
internal feature is used as a plug stop, it must be located so 
that the axial movement of a latched plug is no greater than 
0.045-inch. 


To prevent mistargeting between the plug and jack contacts, the 
jack contacts should be completely contained in their individual 
contact zones, (.028 inch max wide), where they extend into the 
jack et There is no location requirement for jack 
contacts below these zones (.230 inch max), but adequate contact 
separation must be maintained to prevent electrical breakdown. 
These shaded contact zones should be centrally located, (include 
all locating tolerances), about the jack opening width .469 Ref, 
(Datum -W-). Contacts located outside of these zones may result 
in mistargeting between the jack and plug contacts. 


All inside and outside corners in the plug cavity to be .015 
inch radius max unless specified. 


These surfaces shall have 0915' maximum draft. 


Relief inside the dotted areas on both sidés of the jack opening 
is permitted. The .269 Ref and .469 Ref Gauge Requirements must 
be maintained in each of the corners indicated, (Ref. 0.060 inch 
min), to assure proper plug/jack interface guidance. 
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(j) 8-Position Keyed Jack, Mechanical Specifications (continued) 


Notes: (continued) 


0.160- and 0.248-inch dimensions to be centrally located to jack 
opening width -W- within + .005-inch. 


The contact lengths shall be such that the contacts 
will always be contained inside the guide slots and 
the contacts must move freely in the slots so as not 
to restrain plug insertion or damage jack contacts. 


Gauge Requirements: 


G0: 


The jack shall be capable of accepting a 0.4640-inch X 
0.2640-inch gauge and the gauge shall be capable of 
being removed with a maximum force of 2.0 pounds. 


The jack shall not accept either a 0.4740-inch X 
0.254-inch horizontal width of opening gauge or a 
0.2740-inch X 0.456-inch vertical height of opening 
gauge. However, if the gauge is accepted, the force 
necessary to remove the gauge shall be minimum of 3.0 
ounces. 


Removal forces do not include forces contributed by 
contact springs nor shall external forces be applied 
to the jack that will affect these removal forces. 


Gauges shall have a 0.030-inch radius on the nose and 
a 0.015-inch radius on all edges with clearance 
provided for contacts. 


[FR Doc. 85-15641 Filed 7-1-85; 8:45 am] 


BILLING CODE 6712-01-C 
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47 CFR Part 73 


[MM Docket No. 84-804; RM-4789 , RM- 
4844) 


Television Broadcast Stations in 
Sheridan and Casper, WY 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: This action assigns VHF 
Television Channel 9 to Casper, 
Wyoming, in response to a proposal 
filed by Jessica Longston. The 
assignment could provide a second VHF 
commercial channel to Casper. In 
addition, a conflicting proposal to assign 
Channel 9 to Sheridan, Wyoming, is 
denied. 


EFFECTIVE DATE: July 29, 1985. 


ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 


Television broadcasting. 
The authority citation for Part 73 
continues to read: 


Authority: Secs. 4, 303, 48 Stat., as 
amended, 1066, 1082; {47 U.S.C. 154, 303). 


Report and Order (Proceeding 
Terminated) 


In the matter of amendment of § 73.606(b), 
Table of Assignments, Television Broadcast 
Stations. (Sheridan and Casper, Wyoming ") 
(MM Docket No. 84-804, RM-4789, RM-4844). 

Adopted: June 7, 1985. 

Released: June 21, 1985. 


By the Chief, Policy and Rules Division. 


1. The Commission has before it the 
Notice of Proposed Rule Making, 49 FR 
34257, published August 29, 1984, 
proposing the assignment of VHF 
Television Channel 9 to Sheridan, 
Wyoming, as that community's third 
commercial channel, in respomse to a 
petition filed by the Chrysostom 
Corporation (“Chrysostom”).? 


‘This community has been added to the caption. 

* The Chrysostom Corporation is currently 
involved in a comparative heafing (MM Docket No. 
84-87) which involves two applications for Channel 
7 in Sheridan, Wyoming. Both applicants propose 
satellite service of their Casper stations. 
Chrysostom is the licensee of Station KCWY-TV 
(Channel! 14), Casper, while Harriscope 
Broadcasting Corp., the other applicant, is licensee 
of Station KTWO-TV (Channel 2) Casper. 


Chrysostom filed comments reaffirming 
its interest in the assignment to 
Sheridan. Larry G. Fuss, Sr. (“Fuss”) 
filed a petition for rule making which 
has been accepted as a counterproposal 
in this proceeding. Jessica Longston 
(“Longston”’) filed comments and a 
counterproposal. Reply comments were 
received from Chrysostom. 

2. Casper (population 51,016),* seat of 
Natrona County (population 71,856), is 
located in east central Wyoming 
approximately 225 kilometers (140 miles) 
northwest of Cheyenne, Wyoming. _ 
Casper is presently served by Television 
Stations KTWO-TV, Channel 2, KCWY- 
TV, Channel 14, KXWY-TV, Channel 20 
and is assigned noncommercial 
educational Channel *6 (vacant). 
Sheridan (population 15,146), seat of 
Sheridan County (population 25,048) is 
located in northern Wyoming 
approximately 165 kilometers (100 miles) 
southeast of Billings, Montana. Sheridan 
is served by Station KSWG-TV, 
Channel 12, which operates as a satellite 
of Station KOTA-TV, Rapid City, South 
Dakota. Channel 7 has been allocated to 
Sheridan and two applications for the 
channel are pending. 

3. Longston opposes the assignment of 
Channel 9 to Sheridan and proposes that 
VHF Channel 9 be assigned instead to 
Casper, Wyoming, as its second 
commercial VHF service. Longston 
notes that Casper has over three times 
the population of Sheridan and yet has 
only one VHF commercial assignment. 
Longston also states that UHF Channel 
40 is available and could be assigned to 
Sheridan and provide that community 
with a third commercial service. 

4. Fuss filed a petition for rule making 
(RM-4844) requesting the assignment of 
VHF Television Channel 9 to Casper, 
Wyoming, as its fourth commercial 
service. That petition has been 
consolidated herein as a 
counterproposal. 

5. The proposals for Casper and 
Sheridan are mutually exclusive as the 
two communities are 139 miles apart 
with 190 miles required for co-channel 
VHF stations. Channel 9 is the only VHF 
channel available to either community. 
The assignment of Channel 9 could 
provide a second commercial VHF 
service to Casper and a third such 
service to Sheridan. 

6. In evaluating the public interest 
factors to determine which community 
should receive an additional VHF 
channel, the Commission generally 


3 Population figures are taken from the 1980 U.S. 
Census. 
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considers (1) population, (2) location, 
and (3) number of reception services.‘ 
Casper has a larger population than 
Sheridan, based on the 1980 U.S. 
Census. The assignment of Channel 9 to 
Casper would provide a second 
commercial VHF service, or a third 
commercial VHF service to Sheridan. 
Our analysis indicates that neither 
community receives Grade B reception 
service from non-local stations and both 
communities are isolated from 
population centers. Thus, the only factor 
of decisional significance appears to be 
the relative populations. In that regard, 
Casper is substantially larger. In view of 
the above considerations, we believe the 
public interest would best be serve by 
assignment of VHF Channel 9 to Casper, 
Wyoming. Channel 9 can be assigned to 
Casper in compliance with the 
Commission's spacing requirements 
provided there is a site restriction 14.7 
miles southwest of the community to 
prevent short spacing to KBHE-TV, 
Channel 9, Rapid City, South Dakota. 
Finally, since no interest in a UHF 
channel assignment for Sheridan has 
been expressed, no such channel has 
been adopted herein. 

7. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(c)(1), 303{g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.61, 0.204{b) and 0.283 
of the Commission’s Rules, it is ordered, 
that effective July 29, 1985, the 
Television Table of Assignments, 

§ 73.606(b) of the Commission's Rules, is 
amended for the communities listed 
below: 


» “6+, 9+, 14—, and 


8. It is further ordered, that the 
petition of the Chrysostom Corporation 
for the assignment of Channel 9 to 
Sheridan is denied. 

9. It is further ordered, that this 
proceeding is terminated. 

10. For further information concerning 
the above, contact Kathleen Scheuerle, 
Mass Media Bureau, (202) 634-6530. 
Federal Communications Commission. 
Charles Schott, 

Chief, Policy and Rules Division, Mass Media 
Bureau. 

[FR Doc. 85—15742 Filed 71-85; 8:45 am} 
BILLING CODE 6712-01-M 


*Sixth Report and Order on Television 
Allocations, 41 F.C.C. 148, 167 (1952). 





Proposed Rules 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Notice of referendum. 


SUMMARY: This notice announces that a 


referendum will be conducted by mail 
during the period of July 15-19, 1985, of 
producers of Type 37, Virginia Sun- 
Cured tobacco, to determine producer 
approval of the designation of the 
Farmville, Virginia, tobacco market for 
the sale of Type 37 tobacco. 


DATES: The referendum will be held July 
15-19, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Lioniel S. Edwards, Director, Tobacco 
Division, Agricultural Marketing 
Service, United States Department of 
Agriculture, Washington, D.C. 20250, 
Telephone Number—(202) 447-2567. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given of a mail referendum on 
the designation of Farmville, Virginia, as 
an auction market for the sale of Type 
37, Virginia Sun-Cured tobacco. 

On March 4, 1985, an application was 
made to the Secretary of Agriculture to 
designate Farmville, Virginia, as an 
auction market for the sale of Type 37, 
Virginia Sun-Cured tobacco. This 
application, filed by a local grower 
cooperative, was made pursuant to the 
regulations promulgated under the 
Tobacco Inspection Act. 

A Review Committee, established 
pursuant to § 29.3(h) of the regulations 
(7 CFR 29.3(h)), has reviewed and 
considered the application, the 
testimony presented at the hearing and 
the exhibits received in evidence. The 
Committee recommended to the 
Secretary that the application be 
granted and the Secretary approved the 
application on June 17, 1985. 


Before a new market can be officially 
designated, a referendum is required to 
be held. The purpose of the referendum 
is to determine whether farmers who 
produce Type 37, Virginia Sun-Cured 
tobacco, are in favor of or opposed to 
the designation of Farmville, Virginia, as 
a market for Type 37 tobacco for the 
1985 and succeeding crop years. The 
referendum will be conducted by mail 
during the period of July 15-19, 1985. 

To be eligible to vote in the 
referendum the tobacco producer must 
have sold Type 37, Virginia Sun-Cured 
tobacco, during 1984. Any farmer who 
believes he or she is eligible to vote in 
the referendum but has not received a 
mail ballot by July 15, 1985, should 
immediately contact Lioniel S. Edwards 
at (202) 447-2567. 

The referendum will be held in 
accordance with the provisions of the 
Agricultural Adjustment Act of 1938, as 
amended (7 U.S.C. 1312(c)) and the 
regulations set forth in 7 CFR Parts 29 
and 717. 

Dated: June 25, 1985. 

Karen K. Darling, 

Acting Assistant Secretary; Marketing & 
Inspection Services. ' 

[FR Doc. 85-15794 Filed 7-1-85; 8:45 am] 
BILLING CODE 3410-01-M 


7 CFR Part 920 


Kiwifruit Grown in California; 
Proposed Grade, Size, Pack, and 
Container Requirements 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule with request for 
comments. 


SUMMARY: This proposal establishes 
grade, size, pack, and container 
requirements pursuant to the marketing 
order for kiwifruit grown in California. It 
is designed to provide for orderly 
marketing of kiwifruit for the benefit of 
producers and consumers. 

DATES: Comments due by August 1, 
1985. 

aAppRESS: Comments should be sent to: 
Docket Clerk, F&V, AMS, Room 1079-S, 
U.S. Department of Agriculture, 
Washington, D.C. 20250. Two copies of 
all written material shall be submitted, 
and will be made available for public 
inspection at the office of the Docket 
Clerk during regular business hours. 


Federal Register 
Vol. 50, No. 127 


Tuesday, July 2, 1985 


FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 


SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated as a “non-major” rule. 
William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

The proposed rule is issued under the 
marketing agreement and Order No. 920 
(7 CFR Part 920) regulating the handling 
of kiwifruit grown in California. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). The proposal is based on the 
recommendations of the Kiwifruit 
Administrative Committee (hereinafter 
referred to as the committee”) and 
other available information. 

At its April 23, 1985, meeting, the 
committee unanimously recommended 
grade, size, pack and container 
requirements for fresh shipments of 
kiwifruit. The committee reported that 
the lack of grade and size regulations 
last year resulted in numerous 
complaints from consumers and 
wholesale buyers that the quality of the 
fruit was poor and that California 
kiwifruit could not compete with the 
good quality kiwifruit from New 
Zealand. According to the committee, 
the shipment of low quality California 


kiwifruit caused average F.O.B. prices to 


decline and resulted in consumer 
dissatisfaction. The proposed 
eee quality standards 
are intendéd to substantially improve 
wholesale buyer and consumer 
confidence during the 1985-86 season. In 
addition, this year’s estimated crop of 
5.5 to 6.0 million trays or tray 
equivalents (approximately 41.25-45.00 
million pounds) is substantially larger 
than last year’s crop of 4.265 million 
trays or tray equivalents (approximately 
31.99 million pounds). In view of the 
estimated crop and current and 
prospective supply and demand 
conditions, the proposed implementation 
of minimum quality standards should 
provide for orderly marketing of 
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kiwifruit and improve returns to 
producers. 

Pursuant to § 920.52, the proposal is to 
add § 920.302 to specify that on and 
after August 1, 1985, all kiwifruit must 
grade at least 85 percent U.S. No. 2, and 
be at least size 49 (size 49 means that an 
eight pound sample, representative of 
this size in the package or container, 
does not contain more than 64 pieces of 
fruit). The pack requirements would 
require that size 30 or larger cannot vary 
more than ¥ inch in diameter, size 33 
and 36 cannot vary more than % inch in 
diameter, and size 39 or smaller cannot 
vary more than % inch in diameter, with 
additional provisions included for 
volume fill containers and size tolerance 
specifications. Lot stamping of 
containers is also proposed for all 
shipments, except those being directly 
loaded into a vehicle for export 
shipment under the supervision of the 
Federal or Federal-State Inspection 
Service. 

Section 920.110 of the regulations 
under the order exempts the handling of 
kiwifruit under certain conditions from 
specified provisions of the order and the 
regulations. This exemption would apply 
to the requirements proposed herein 
provided that: (1) The net weight of such 
kiwifruit sold to any one person during 
any one day does not exceed 200 
pounds; (2) the kiwifruit are for home 
use and not for resale; and (3) the 
kiwifruit are handled by the person who 
produced them and, the handling takes 
place on the premises where grown, at a 
packinghouse, retail stand, or any other 
outlet approved by the committee which 
is operated by said handler, or at a 
Certified Farmers Market. 

This proposed rule provides a 30-day 
comment period. All comments received 
by the Docket Clerk within 30 days of 
the date of publication of this ‘notice will 
be considered prior to the issuance of 
any final rule. 


List of Subjects in 7 CFR Part 920 


Marketing Agreements and Orders, 
Kiwifruit, California. 


PART 920—[ AMENDED | 


1. The authority citation for 7 CFR 
Part 920 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. New §-920.302 is added to read as 
follows: 


§ 920.302 Grade, size, pack, and container 
regulations. — 

(a) On and after August 1, 1985, no 
handler shall ship any kiwifruit unless 
such kiwifruit meet the following 
requirements: 


(1) Grade Requirements. Fresh 
shipments of kiwifruit shall grade at 
least 85 percent U.S. No. 2: Provided, 
That not more than 8 percent be allowed 
= defects other than badly misshapen 

it. 

(2) Size Requirements. Such kiwifruit 
are a minimum size 49 (size 49 means 
that an eight-pound sample 
representative of this size in the package 
or container, contains not more than 64 
pieces of fruit): Provided, That size 30, 
33, 36, and 39 mean that an eight-pound 
sample representative of these sizes in a 
package or container, contains not more 
than 34, 37, 41, and 46 pieces of fruit, 
respectively. 

(3) Pack Requirements. Such kiwifruit 
shall be fairly uniform in size and shall 
be packed in boxes, flats, lugs, or 
cartons and arranged according to 
approved and recognized methods. 
Containers shall be well filled; contents 
tightly packed but not be excessively or 
unnecessarily bruised by overfilling or 
oversizing. Fruit in the shown face of the 
container shall be reasonably 
representative in size and quality of the 
contents. When packed in closed 
containers the size shall be indicated by 
marking the container with the 
numerical count. Fruit packed in 
containers with cell compartments, 
cardboard fillers or molded trays shall 
be of proper size for the cells, fillers, or 
molds in which they are packed, and 
conform to the marked count. For the 
purposes of this section, “fairly uniform 
in size” means that size 30 or larger 
cannot vary more than % inch in 
diameter, size 33 and 36 cannot vary 
more than % inch in diameter, and size 
39 or smaller cannot vary more than % 
inch in diameter: Provided, That volume 
fill containers are exempt from 
numerical count markings on containers: 
Provided further, That “diameter” 
means the greatest dimension measured 
at right angles to a line from stem to 
blossom end: and Provided further, That 
not more than 10 percent, by count, of 
containers in any lot and not more than 
5 percent, by count, of kiwifruit in any 
container may fail to meet these 
requirements. 

(4) Container Requiremenis. 
Containers of kiwifruit shall be plainly 
marked with the lot stamp number 
corresponding to the lot inspection 
conducted by an authorized inspector, 
except those that are being directly 
loaded into a vehicle for export 
shipment under the supervision of the 
Federal or Federal-State Inspection 
Service. 

(b) The term “U.S. No. 2” means the 
same as defined in the United States 
Standards for Grades of Kiwifruit (7 
CFR 51.2335 through 51.2340). 


Dated: June 26, 1985. 
Thomas R. Clark, 
Deputy Director, Fruit and Vegetable 
Division. 
{FR Doc. 85-15829 Filed 7-1-85; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF JUSTICE 
Immigration and Naturalization 
Service 


8 CFR Part 103 


Powers and Duties of Service Officers; 
Availability of Service Records 


AGENCY: Immigration and Naturalization 
Service, Justice. 


ACTION: Proposed rule. 


SUMMARY: The Immigration and 
Naturalization Service (INS) is 
proposing to amend § 103.2(b)(2) to 
incorporate a provision allowing 
withholding of information relating to a 
pending civil or criminal investigation, 
or if such disclosure will, in the opinion 
of the District Director, compromise a 
confidential informant. Further, this 
amendment would correct current 
language by requiring consent of 
classifying authority prior to release of 
classified information. 


DATE: Comments must be received on or 
before September 3, 1985. ; 


ADDRESS: Please submit written 
comments, in duplicate, to the Director, 
Policy Directives and Instructions, 
Immigration and Naturalization Service, 
425 I Street NW., Room 2011, 
Washington, D.C. 20536. 


FOR FURTHER INFORMATION CONTACT: 


For General Information: Loretta J. 

. Shogren, Director, Policy Directives 
and Instructions, Immigration and 
Naturalization Service, 425 I Street 
NW., Washington, D.C. 20536, 
Telephone: (202) 633-3048 

For Specific Information: Paul W. 
Schmidt, Deputy General Counsel, 
Immigration and Naturalization 
Service, 425 I Street NW., 
Washington, D.C. 20536, Telephone: 
(202) 633-2895. 

SUPPLEMENTARY INFORMATION: The 

Immigration and Naturalization Service 

(INS) is proposing to amend 8 CFR 

103.2(b)(2) relating to the availability of 

Service records. Under the existing 

regulation, the INS may withhold 
material in an applicant's or petitioner's 
record of proceeding if that material 
affects national security. Recently INS 
has been faced with potential situations 
of having to disclose records of 
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proceedings even though such 
disclosures would damage pending 
criminal investigations and betray 
confidential informants. Proper 
administration requires that, in 
adjudicating applications for 
immigration benefits, the INS be able to 
withhold information when disclosure 
would prejudice a pending civil or 
criminal investigation or reveal a 
confidential informant. See Jay v. Boyd, 
351 U.S. 345 (1956); Suciu v. INS, 755 
F.2d 128 (8th Cir. 1985). The proposed 
regulation would also simplify the 
procedures relating to the use of 
classified information by eliminating the 
role of the regional commissioner and 
requiring that any revelation of 
classified information be approved in 
writing by the classifying authority. To 
the extent that the current regulation 
purports to allow the regional 
commissioner, without the permission of 
the classifying authority to reveal the 
general nature of the classified 
information, it is inconsistent with 
existing government security 
requirements pertaining to classified 
information. 

In accordance with 5 U.S.C. 605{b), the 
Commissioner of Immigration and 
Naturalization certifies that this rule, if 
promulgated, would not have a 
significant impact on a substantial 
number of small entities. 

This rule is not a major rule as defined 
in section 1(b) of E.O. 12291. 


List of Subjects in 8 CFR Part 103 


Administrative practice and 
procedure, Archives and records. 


Accordingly, it is proposed to amend 
Chapter I of Title 8 of the Code of 
Federal Regulations as follows: 


PART 103—POWERS AND DUTIES OF 
SERVICE OFFICERS; AVAILABILITY 
OF SERVICE RECORDS 


1. The authority citation for Part 103 is 
revised to read as follows: 


Authority: Sec. 501, 65 Stat. 290, sec. 103, 66 
Stat. 173; 31 U.S.C. 483a, 8 U.S.C. 1103. 
Interpret or apply secs. 281, 382, 343, 344, 405, 
66 Stat. 230, 252, 263, 264, 280; 8 U.S.C. 1351, 
1443, 1454, 1455, 1101 and note; 7 U.S.C. 2243. 
§ 103.2 also issued under Secs. 103, 221, 261- 
265 of the Immigration and Nationality Act, 
as amended (8 U.S.C. 1103, 1201, and 1301- 
1305). 


2. In § 103.2, paragraph (b)}(2) would 
be revised to read as follows: 


§ 103.2 Applications, petitions, and other 
documents. 


* * 7 * * 


(b) ®o-@. ¢@ 

(2) Inspection of evidence. (i) An 
applicant or petitioner shall be 
permitted to inspect the record of 
proceedings which constitutes the basis 
for the decision, except as provided in 
paragraphs (b)(2) (ii) and (iii) of this 
section. 

(A) If the decision will be adverse to 
the applicant or petitioner on the basis 
of derogatory information considered by 
the Service and of which the applicant 
or petitioner is unaware, he/she shall be 
advised of that fact, and offered an 
opportunity to respond to the evidence 
and to present evidence in his/her own 
behalf before the decision is rendered. 

(B) Any response, explanation, 
rebuttal, or evidence presented by or in 
behalf of the applicant or petitioner 
shall be included in the record of 
proceeding. 

(ii) An applicant or petitioner shall not 
be permitted to inspect any information 
contained in the record or outside the 
record which is classified under 
Executive Order No. 12356 (47 FR 14874) 
as requiring protection from 
unauthorized disclosure in the interest 
of national security unless the 
classifying authority has agreed in 
writing to such disclosure. _ 

(iii) An applicant or petitioner shall 
not be permitted to inspect any 
information contained in the record or 
outside the record if the relevation of 
such information will, in the opinion of 
the district director, prejudice a pending 
civil or criminal investigation or if such 
disclosure will, in the opinion of the 
district director, compromise a 
confidential informant. 

(iv) Information coming within 
paragraphs (b)(2) (ii) and (iii) of this 
section shall only be used in the 
adjudication of an application after it 
has been personally reviewed by the 
district director or acting district 
director and he or she has determined 
that it is material to the decision. If the 
decision is based in whole or in part on 
information coming within paragraphs 
(b)(2) (ii) or (iii) above, the decision shall 
state that the required personal review 
took place and that such information 
was used. 


Dated: June 13, 1985. 


Alan C. Nelson, 

Commissioner, Immigration and 
Naturalization Service. 

[FR Doc. 85-15783 Filed 7-1-85; 8:45 am] 


BILLING CODE 4410-10-M 
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FEDERAL HOME LOAN BANK BOARD 
12 CFR Parts 561, 563, and 571 

(No. 85-504] 

Classification of Assets 


Dated: June 21, 1985. 
AGENCY: Federal Home Loan Bank 
Board. 
ACTION: Proposed rule. 


SUMMARY: The Federal Home Loan Bank 
Board (“Board”), as operating head of 
the Federal Savings and Loan Insurance 
Corporation (“FSLIC”), is proposing to 
adopt a new method of classifying 
certain commercial loans, and to revise 
its regulation regarding the reevaluation 
of assets by examination staff. 

DATE: Comments must be received by 
August 30, 1985. 


appress: Send comments to Director, 
Information Services Section, Office of 


tthe Secretariat, Federal Home Loan 


Bank Board, 1700 G Street, NW., 
Washington, D.C. 20552. Comments will 
be available for public inspection at the 
above address. 


FOR FURTHER INFORMATION CONTACT: 
Jane W. Katz, Senior Policy Analyst, 
Office of Policy and Economic Research, 
(202) 377-6782; Francis E. Raue, 
Financial Analyst, Office of 
Examinations and Supervision, (202) 
377-6360; or Susan McC. van den Toorn, 
Attorney, Office of General Counsel, 
(202) 377-6525, at the above address. 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 403(b) of the National Housing 
Act (“NHA”), 12 U.S.C. 1726(b) (1982), 
the Federal Home Loan Bank Board 
(“Board”), as operating head of the 
Federal Savings and Loan Insurance 
Corporation (“Corporation” or “FSLIC”), 
has the authority to conduct 
examinations of institutions the 
accounts of which are insured by the 
FSLIC (“insured institutions”). Section 
403(b) of the NHA provides for such 
examinations of insured institutions that 
in the judgment of the Corporation may 
from time to time be necessary for its 
protection and the protection of other 
insured institutions, and permits the 
Corporation to have access to any 
information or report with respect to 
any examination made by any public 
regulatory authority and to furnish any 
additional information with respect 
thereto as the Corporation may require. 
Pursuant to this authority, the Board has 
the responsibility to examine and 
evaluate insured institutions’ assets and 
to require regulatory reporting and 
treatment of assets for regulatory 
evaluation purposes. Section 403(b) of 
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the NHA also requires all insured 
institutions to provide adequate 
reserves established in accordance with 
regulations made by the Corporation. 
See 12 CFR 563.13 (1985). 

The Garn-St Germain Depository 
Institutions Act of 1982 (“DIA”) (Pub. L. 
No. 97-320, 96 Stat. 1469, effective 
October 15, 1982), granted new powers 
to federally chartered savings and loan 
associations and mutual savings banks 
(“federal associations”). The DIA 
amended the Home Owners’ Loan Act 
of 1933 (“HOLA”), 12 U.S.C. 1461-1470 
(1982), to permit federal associations 
new authority in a broad range of 
activities, in order to provide such 
institutions the flexibility necessary to 
maintain their role of providing credit 
for housing. Section 325 of the DIA 
added a new section 5(c)(1)(R) to the 
HOLA (12 U.S.C. 1464(c)(1){R)(1982)), 
which authorized federal associations to 
invest in secured or unsecured loans for 
commercial, corporate, business, or 
agricultural purposes. The legislative 
history of this provision indicates that 
Congress intended to authorize, to a 
limited extent, “commercial lending” 
similar to that practiced by national 
banks. In addition to this expanded 
authority granted to federal 
associations, many state-chartered 
insured institutions which have 
traditionally followed federal 
associations’ investment authority have 
been granted commercial lending 
authority under state law. 

The Board implemented the new 
federal commercial lending authority by 
adoption of final regulations on April 26, 
1983. Board Resolution No. 83-241, 48 FR 
23032 (May 23, 1983). In the past two 
years of experience in reviewing these 
loans and comparable assets held by 
state-chartered insured institutions, the 
Board has observed that its traditional 
methods of classifying loans is not an 
effective method to categorize most 
commercial lending agreements. The 
current classification system evolved in 
a manner to accommodate primarily 
home lending, which is keyed to the 
timely receipt of periodic repayments 
and other features of loans which are 
secured by real estate. The Board is 
concerned that this system may not 
adequately reflect the condition of 
commercial loans where payment 
schedules and other indicia of “current” 
status are of a different nature. The .- 
Board therefore believes it is necessary 
to lapk at other methods of evaluating 
these loans. 

Although commercial lending has not 
yet become a significant activity for 
most institutions, the Board is aware of 
a heightening interest in commercial 


lending because of its profit potential 
and the ability of institutions to employ 
such loans to reduce interest-rate risk. 
The Board is determined, therefore, to 
ascertain an appropriate method of 
evaluating these assets before the scope 
of this activity increases further, and to 
choose a method that will serve to alert 
institutions and regulators on an early 
basis of any deterioration in the quality 
of commercial loan assets. 

The proposed regulatory language 
would apply a new evaluation method 
only to commercial loans of the type 
described in section 5({c)(1)(R) of HOLA 
and 12 CFR 545.46 (1985), excluding 
commercial loans secured by first lient 
on real estate and other assets which 
could be described as “commercial, — 
agricultural or business” loans but 
which have long been authorized 
investments for federal associations and 
many state-chartered associations and 
have been assessed under the 
“scheduled items” approach. However, 
the Board specifically solicits public 
comments on whether a new evaluation 
method, if adopted, should also apply to 
all or some of those categories, for 
example whether it should apply to 
commercial loans of all types, all loans 
that do not have regular payment 
schedules, other investments such as 
investment securities, investments in 
subsidiaries, miscellaneous other assets, 
etc. 

In considering approaches to 
evaluating commercial loans, the Board 
has looked to the federal bank 
regulatory agencies’ methodology 
because of their long-term involvement 
in reviewing this type of lending and 
their consequent development of a 
classification system to analyze the 
quality of commercial loans. Because of 
the effectiveness of that classification 
system in assessing bank commercial 
loans, and the availability of 
interpretive and other explanatory 
materials for the Board to draw upon in 
its discretion, the Board is proposing to 
adopt the basic concepts contained in 
the “Uniform Agreement on the 
Classification of Assets. . . Held by 
Banks” (“Uniform Agreement”) issued in 
revised form on May 7, 1979, as Joint 
Statement of the Office of the Controller 
of the Currency, the Federal Deposit 
Insurance Corporation, the Board of 
Governors of the Federal Reserve 
System and the Conference of State 
Bank Supervisors. The May 7, 1979, 
Uniform Agreement further revised 
examination procedures first 
established in 1938 and revised on July 
15, 1949. 

The Board notes that the loan 
classifications set forth in-the Uniform 
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Agreement are by their nature 
expressions of different degrees of a 
common factor, i.e., risk of nonpayment. 
All loans involve some risk, but the 
degree varies greatly. As proposed, 
“problem assets” would be classified as 
(1) Substandard, (2) Doubtful, or (3) 
Loss. Each of these categories is defined 
and discussed below, following in 
substantial part the Uniform Agreement 
language (in quotes) and training 
materials used by the banking agencies. 


1. Substandard 


A Substandard asset is inadequately 
protected by the current [net worth] and 
paying capacity of the obligor or of the 
collaterial pledged, if any. Assets so 
classified must have a well-defined weakness 
or weaknesses that jeopardize the liquidation 
of the debt. They are characterized by the 
distinct possibility that the [insured 
institution] will sustain some loss if the 
deficiencies are not corrected. 


Weaknesses are to be based upon 
objective evidence and uncontrollable 
external factors. Jeopardy does not 
imply an ultimate loss but may show 
lack of timely liquidation. If the 
deficiencies are not corrected, the 
lending institution may sustain some 
loss. . 

Loans classified Substandard would 
exhibit one or more of the following 
characteristics: 

* Collateral which is not subject to 
adequate inspection and verification; 

¢ The primary source of repayment is 
gone and the lending institution is 
relying upon the secondary source; 

¢ Loss does not seem likely, but 
sufficient problems have arisen to cause 
the lending institution to go to abnormal 
lengths to protect its position in order to 
maintain a high probability of 
repayment; 

* Obligors are unable to generate 
enough cash flow for debt reduction; 

¢ Deterioration in collateral; and 

* Flaws in documentation, leaving a 
lending institution in a subordinated or 
unsecured position. 

In addition, examiners could also 
consider the following in determining 
whether the Substandard classification 
is appropriate: 

e Extension of loans beyond the 
original repayment terms; 

© Deterioration in the borrower's 
affairs sufficient to cause the lending 
institution to look to the sale of 
collateral for repayment; 

* Loans to unprofitable or 
undercapitalized business; and 

¢ Special problems arising from 
conditions of a given industry. 
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2. Doubtful 


An asset classified Doubtful has all the 
weaknesses inherent in one classified 
Substandard with the added characteristic 
that the weaknesses make collection or 
liquidation in full, on the basis of currently 
existing facts, conditions, and values, highly 
questionable and improbable. 


The possibility of loss on a Doubtful 
loan is extremely high, but because of 
certain important and reasonably 
specific pending factors that may work 
to the strengthening of the asset, its 
classfication as an estimated loss is 
deferred until its more exact status may 
be determined. 

Loans classified Doubtful would 
exhibit discernible loss potential where 
some, but not complete loss, seems very 
likely but there is still sufficient 
uncertainty that permits the asset to 
remain on the books (at its full value). In 
addition, a Doubtful loan could reflect 
the fact that the primary source of 
repayment is gone and doubt exists as 
to the quality of the secondary source of 
repayment. 

Doubtful classification would most 
likely not be repeated at a subsequent 
examination because there should be 
enough time to resolve pending factors. 
If pending events did not occur and 
repayment is now deferred awaiting 
new developments, a Loss classification 
normally would be warranted. 


3. Loss 


Assets classified Loss are considered 
uncollectible and of such little value that 
their continuance as assets is not warranted. 
This classification does not mean that the 
asset has absolutely no recovery or salvage 
value, but rather it is not practical or 
desirable to defer writing off this basically 
worthless asset even though partial recovery 
may be effected in the future. 


The Board wishes to note that while 
the proposed system necessarily entails 
a certain amount of subjectivity, 
because it is not based upon loan 
payment performance, it relies upon 
traditional factors weighed by 
commercial banks long active in this 
lending area and their regulators. It 
should also be noted that, as 
implemented by the bank regulatory 
agencies, in some circumstances a single 
loan could be divided among different 
categories. 

The Uniform Agreement guides 
examiners in reviewing the 
classification of loans, classifying leans, 
and judging the adequacy of valuation 
allowances (reserves). The classification 
system is the basis upon which 
valuation allowances are established. 
For banks, 50 percent of the total of 
“doubtful” assets and 100 percent of the 


“loss” category are reserved or charged 


off. 

The current treatment of problem 
assets employed by the Board is to 
include them in the classification of 
scheduled items (12 CFR 561.15 (1985)), 
under which loans are classified based 
primarily upon payment performance. 
An institution’s regulatory net-worth 
requirement is increased by 20 percent 
of such scheduled items. As proposed, 
commercial loans classified as 
Substandard would be treated as a type 
of scheduled item, and the institution's 
regulatory net-worth requirement would 
be increased to reflect 20 percent of 
such loans. Commercial loans classified 
as Doubtful or Loss, however, would 
require establishment of a specific 
reserve (50 and 100 percent, 
respectively); the specific reserves 
would be drawn from the institution's 
net-worth accounts and would thus 
lower the amount of an institution’s 
actual regulatory net worth, as specific 
reserves do not count as eligible net- 
worth items. While the proposed 
classification would require specific 
reserves for assets classified as Loss or 
Doubtful, the Board has directed the 
staff to investigate the need to propose 
non-specific (basket) reserves for all 
loans, regardless of classification. 

These various proposed effects appear 
to differ from commercial bank 
treatment in a number of ways. First, 
bank assets classfied as Substandard do 
not require establishment of reserves, 
nor do they increase banks’ net-worth 
requirements comparable to the extra 
reserve requirement for scheduled items. 
Second, the bank reserves established 
for assets classified as Doubtful and 
Loss do reduce retained earnings, a 
component of bank net worth, but are 
later added back in calculating bank 
reserves so there is no net additional 
reserve requirement as a result of the 
classification, as there would be for 
insured institutions establishing specific 
reserves under the proposal. However, 
unlike thrifts, banks are subject to 
variable net-worth requirements based 
upon the quality of their assets, as 
determined by bank regulators; 
additionally, in practice uncollectible 
loans are required to be promptly 
charged off, thus directly reducing bank 
net worth. 

If the Board adopted a classification 
system for commercial loans 
substantially as proposed, it would 
monitor any further modifications to and 
interpretations of the Uniform 
Agreement of the banking agencies, and 
would consider on a case-by-case basis 
whether any such changes were 
appropriate to apply to the classification 
of assets of insured institutions. 
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With regard to the issue of delegation, 
it is the Board’s intention that, as is 
currently the practice, the appropriate 
Principal Supervisory Agent or his 
designee would have authority to 
approve or disapprove the classification 
and reevaluation of particular loans. 

The Board is also proposing to adopt a 
new Statement of Policy which would 
give insured institutions as much 
guidance as possible in classifying 
assets. 

In addition, the Board is proposing to 
revise 12 CFR 563.17-2(b), the appraisal 
provision in the Board’s Examinations 
and Audits regulation for insured 
institutions. Section 563.17-2 currently 
permits a reevaluation of an institution's 
assets as a part of the Board’s 
examination process. It requires the use 
of appraisals in accordance with 
§ 563.17~1 when the reevaluation 
involves real estate. The proposed 
change would allow for evaluations that 
take into consideration economic factors 
that directly affect the immediate value 
of the assets from the insured 
institution’s point of view, other than 
direct appraisal of the property. For 
example, in reviewing a project, 
examiners would measure its continued 
viability including such factors as 
market concentration, whether over- 
building exists, the overall ability of the 
borrower to complete the project and 
whether there are adequate funds 
remaining in loans-in-process to 
complete the project. Tools which could 
be employed to make such evaluations 
could include market research and other 
available information pertaining to 
population changes, potential future 
growth, and changes in technology; a 
comparison of similar projects in 
comparable areas; industry averages on 
returns from comparable investments; 
the insured institution's track record 
with similar investments; and an 
analysis of the desirability of continued 
funding over the long term. An example 
of an evaluation approach that would be 
permitted under the proposed language 
would be, in connection with a project 
that has incurred unexpected costs prior. 
to completion, a review of the use of 
loan proceeds for purposes other than 
completing the project. Such use of loan 
proceeds may result in inadequate funds 
remaining in loans-in-process to 
complete the project. 

Finally, the Board is also taking this 
opportunity to propose several 
nonsubstantive changes to the title and 
text of § 563.17-2. 


Initial Regulatory Flexibility Analysis 


Pursuant to Section 3 of the 
Regulatory Flexibility Act, 5 U.S.C. 603 
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(1982), the Board is providing the 
following initial regulatory flexibility 
analysis: 

1. Reason, objectives, and legal bases 
underlying the proposed rules. These 
elements have been discussed 
elsewhere in the supplementary 
information regarding the proposal. 

2. Small entities to which the 
proposed rules would apply. The rule 
would apply to all insured institutions. 

3. Impact of the proposed rules on 
small institutions. It would have no 
differential effect on small institutions. 

4. Overlapping or conflicting federal 
rules. There are no federal rules that 
would duplicate, overlap, or conflict 
with the proposed rules. 

5. Alternatives to the proposed rule. 
The current system may provide for 
adequate classification of certain assets. 
The proposed method would appear to 
impose the least burden on the regulated 
industry while complying with the 
Board's stated objectives. 


List of Subjects in 12 CFR Parts 561, 563 
and 571 


Savings and loan associations. 

Accordingly, the Federal Home Loan 
Bank Board hereby proposed to amend 
Parts 561, 563 and 571 of Subchapter D, 
Chapter V, Title 12 of the Code of 
Federal Regulations, as set forth below. 


SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 


PART 561—DEFINITIONS 


1. The authority citation for Parts 561, 
563 and 571 would continue to read as 
follows: 

Authority: Secs. 401, 402, 403, and 407, 48 
Stat. 1255, 1256, 1257, and 1260, as amended; 
12 U.S.C. 1724, 1725, 1726, 1730. Reorg. Plan 
No. 3 of 1947, 12 FR 4981, 3 CFR, 1943-48 
Comp.., p. 1071. 


2. Amend § 561.15 by revising 
paragraph (a) as follows: 


§ 561.15 Scheduled items. 
The term “scheduled items” means: 
(a} Slow consumer credit, slow loans, 
and assets classified as “substandard” 
under § 561.16c of this Part (other than 
loans specified in paragraph (b) of this 
section). 


* * * * * 


3. Add a new § 561.16C as follows: 


§ 561.16c Classification of certain assets. 

(a) Scope. The classification system 
described in this section applies to the 
types of commercial loans defined in 12 
U.S.C. 1464(c){i)(R) that would not be 
eligible for inclusion elsewhere in 12 
U.S.C. 1464{c). 

(b) Classifications—{1)} Substandard. 
A Substandard asset is inadequately 


protected by the current net worth and 
paying capacity of the obligor or of the 
collateral pledged, if any. Assets so 
classified must have a well-defined 
weakness or weaknesses that 
jeopardize the liquidation of the debt. 
They are characterized by the distinct 
possibility that the insured institution 
will sustain some loss if the deficiencies 
are not corrected. 

(2) Doubtful. An asset classified 
Doubtful has all the weaknesses 
inherent in one classified Substandard 
with the added characteristic that the 
weaknesses make collection or 
liquidation in full, on the basis of 
currently existing facts, conditions, and 
values, highly questionable and 
improbable. 

(3) Loss. Assets classififed Loss are 
considered uncollectible and of such 
little value that their continuance as 
assets is not warranted. This 
classification does not mean that the 
asset has absolutely no recovery or 
salvage value, but rather it is not 
practical or desirable to defer writing off 
this basically worthless asset even 
though partial recovery may be effected 
in the future. 


PART 563—OPERATIONS 


4. Amend § 563.17-2 by revising the 
title and the beginning of the first 
sentence of paragraph (a), revising the 
title and text of paragraph (b), and 
adding new paragraph (e), as follows: 


§ 563.17-2 Reevaluation of assets; 
adjustment of book value; adjustment 
charges. 

(a) Real estate owned. Insured 
institutions shall appraise * * *. 

(b) Reevaluation of other assets. In 
connection with each examination of an 
insured institution or service 
corporation, the Board examiner shall 
make such reevaluation of such 
institutions’ or service corporations’ 
assets (exclusive of insured or 
guaranteed loans) as he deems 
advisable or necessary. 

(1) Treatment of real estate loans. 
Reevaluations of real estate may be 
based upon an appraisal as provided in 
§ 563.17-1 of this Part (except that 
reevaluation of parcels of real estate 
that are similar in all essential respects 
may be based upon an appraisal of one 
or more of such parcels), or other 
appropriate evaluation methods as 
determined by the examiner. 

(2) Treatment of certain commercial 
loans. This section shall apply to the 
assets defined in § 561.16c of this 
Subchapter. Assets classified as 
Substandard are included in the 
definition of scheduled items set forth at 
§ 561.15 of this subchapter. Assets 
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classified as Doubtful or Loss shall have 
specific loss reserves of 50 and 100 
percent of book value, respectively, 
established for them. 


* * * * * 


(e) Delegations and interpretations. 
The Principal Supervisory Agent or his 
designee shall have authority to approve 
or disapprove the classification and 
reevaluation of assets made pursuant to 
this section. The Board's Office of 
Examinations and Supervision shall, 
from time to time, issue interpretations 
and other informational material 
regarding reevaluation of assets. 


PART 571—STATEMENTS OF POLICY 


5. Add a new § 571.1a as follows: 


§571.1a Classification of certain assets. 


This statement of policy provides 
guidance in the classification of assets 
as set forth in § 561.16c of this 
Subchapter. 

(a) Substandard. A loan so classified 
must have a positive and well-defined 
weakness or weaknesses that 
jeopardize the liquidation of the debt. A 
Substandard debt is an asset 
inadequately protected by current net 
worth and paying capacity of the 
obligor, or pledged collateral, if any. It is 
characterized by the distinct possibility 
that the lending institution will sustain 
some loss if the deficiencies are not 
corrected. Weaknesses are to be based 
upon objective evidence and 
uncontrollable external factors. 
Jeopardy does not imply an ultimate loss 
but may show lack of timely liquidation. 
If the deficiencies are not corrected, the 
lending institution may sustain some 
loss. Leans classified Substandard 
would exhibit one or more of the 
following characteristics: 

(1) Collateral which is not subject to 
adequate inspection and verification; 

(2) The primary source of repayment 
is gone and the leading institution is 
relying upon the secondary source; 

(3) A loss does not seem likely, but 
sufficient problems have arisen to cause 
the lending institution to go to abnormal 
lengths to protect its position in order to 
maintain a high probability of 
repayment; 

(4) Obligors are unable to generate 
enough cash flow for debt reduction; 

(5) Deterioration in collateral; 

(6) Flaws in documentation, leaving a 
lending institution in a subordinated or 
unsecured position. 

(7) In addition, Board examiners may 
also consider the following in 
determining whether a Substandard 
classification is appropriate: 
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(i) Extention of loans beyond the 
original repayment terms; 

(ii) Deterioration in the borrower's 
affairs sufficient to cause the lending 
institution to look to the sale of 
collateral for repayment; 

(iii) Loans to unprofitable or 
undercapitalized business; 

(iv) Special problems arising from 
conditions of a given industry. 

(b) Doubtful. (1) Loans classified 
“Doubtful” would exhibit discernible 
loss potential where some, but not 
complete loss, seems very likely but 
there is still sufficient uncertainty that 
permits the asset to remain on the books 
(at its full value). In addition, a Douotful 
loan could reflect the fact that the 
primary source of repayment is gone 
and doubt exists as to the quality of the 
secondary source of repayment. 

(2) Doubtful classification, would most 
likely not be repeated at a subsequent 
examination because there should be 
enough time to resolve pending factors. 
If pending events did not occur and 
repayment was deferred awaiting new 
developments, a Loss classification 
normally would be warranted. 

(3) Loss. A loan classified as “Loss” is 
considered uncollectible and of such 
little value that continuance as an asset 
is not warranted. A loss classification 
does not mean that a loan doesn’t have 
recovery or salvage value, but simply 
that it is not practical or desirable to 
defer writing off all (or a portion) of a 
basically worthless asset, even though 
partial recovery may be effected in the 
future. 


By the Federal Home Loan Bank Board. 
Jeff Sconyers, 
Secretary. 
[FR Doc. 85-15838 Filed 7-1-85; 8:45 am] 
BILLING CODE 6720-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 170 
[Docket No. 84N-0080] 


Eligibility for Classification of Food 
Substances as Generally Recognized 
as Safe 


AGENCY: Food and Drug Administration. 
ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
amend its regulations to recognize that a 
substance that was used in food prior to 
1958 can be shown to be generally 
recognized as safe (GRAS) through 
experience based on its common use in 


food outside, as well as in, the United 
States. FDA is proposing this 
amendment in response to a recent court 
decision that declared invalid an agency 
regulation that had restricted the 
experience that could provide the basis 
for general recognition of safety to 
experience in the United States. FDA is 
also proposing to delineate the showing 
that must be made to establish that a 
substance is GRAS on the basis of its 
foreign use. 4 


DATE: Written comments by September 
3, 1985. 


ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: | 
Gerad L. McCowan, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 

200 C St. SW., Washington, DC 20204, 
202-472-5676. 


SUPPLEMENTARY INFORMATION: 
I. Background 


The Federal Food, Drug, and Cosmetic 
Act (the act) states that a substance that 
may become a component or otherwise 
affect the characteristics of a food is a 
“food additive” unless it is GRAS (21 
U.S.C. 321{s)). Section 201(s) of the act 
also states that the term “food additive” 
does not include: 

(1) A pesticide chemical in or on a 
raw agricultural commodity; or 

(2) A pesticide chemical to the extent 
that it is intended for use or is used in 
the production, storage, or 
transportation of any raw agricultural 
commodity; or 

(3) A color additive; or 

(4) Any substance used in accordance 
with a sanction or approval granted 
prior to the enactment of this paragraph 
pursuant to this Act, the Poultry 
Products Inspection Act (21 U.S.C. 451 
and the following) or the Meat 
Inspection Act or March 4, 1907 (34 Stat. 
1260), as amended and extended (21 
U.S.C. 71 and the following); or 

(5) A new animal drug. 

21 U.S.C. 321(s)(1)-{5). 

According to the act, a substance is 
GRAS if it is generally recognized, 
among experts qualified by scientific 
training and experience to evaluate its 
safety, as having been adequately 
shown through scientific procedures, or 
in the case of a substance used in food 
prior to January 1, 1958, through either 
scientific procedures or experience 

ased on common use in food, to be safe 
under the conditions of its intended use. 

In 1974, FDA proposed to adopt 
definitions for the terms “common use in 
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food” and “scientific procedures” (39 FR 
34194, 34195; September 23, 1974). Only 
the former term is relevant to the 
present rulemaking. 

The agency proposed to define 
“common use in food” to mean “a 
substantial history of consumption of a 
substance by a significant number of 
consumers in the United States.” In the 
preamble to that proposal, the agency 
stated that it did not believe that use in 
a foreign country would support a GRAS 
determination based upon experience 
from common use. FDA explained that 
reported use in foreign countries often 
cannot be verified, and that the 
experience based on such use cannot be 
monitoried or evaluated. The agency 
also stated that food consumption 
patterns and differences between 
cultures make it impossible to assess 
whether a history of use abroad would 
be comparable to a history of use in the 
United States (39 FR 34195). The agency 
did not receive any comments on this 
definition , and as a result, on December 
7, 1976 (41 FR 53600), FDA adopted the 
definition without change. This defintion 
ultimately was codified at 21 CFR 
170.3(f). 

On September 15, 1983, however, the 
United States Court of Appeals for the 
Ninth Circuit declared § 170.3(f) to be 
invalid. Fmali Herb, Inc. v. Heckler, 715 
F.2d 1385 (9th Cir. 1983). The court ruled 
that by restricting “common use in food” 
to mean use only in the United States, 
FDA had imposed a restriction that did 
not comport with either the literal terms 
of the act or with the purpose of the 
common use in food exception, as 
articulated by the legislators (715 F.2d at 
1390). Nevertheless, in striking down the 
regulation the court stated: 


Under section 201(s), the important inquiry 
is whether a substance added to food is 
“generally recognized among experts 
qualified by scientific training and experience 
to evaluate its safety, as having been 
adequately shown * * * to be safe under the 
conditions of its intended use.” Experience 
based on common use in food serves only as 
a means of showing safety. If the foreign 
experience cited by the proponent does not 
clearly demonstrate safety, because of doubts 
about cultural comparability or the adequacy 
of public health data, then the substance 
must be deemed a food additive. As the 
overriding purpose of the Food, Drug, and 
Cosmetic Act is to protect the public health, 
the burden of proof of safety to be borne by a 
proponent of an ingredient is heavy * * *. In 
practice, evidence of foreign use of an 
ingredient, standing alone, may rarely or- 
never be enough to establish safety. An FDA 
regulation establishing a threshold of 
evidence needed to constitute sufficient proof 
of safety based on common use would be 
entitiled to substantial judicial 
deference. * * * 


715 F.2d at 1390-1391 (citations omitted). 
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II. Proposed Regulations 


In response to the Ninth Circuit's 
decision, FDA has reevaluated its 
concerns about basing a conclusion that 
a substance that was in use before 1958 
is safe solely on a history of common 
use outside the United States. The 
agency has attempted to determine 
whether there are circumstances in 
which these concerns could be allayed 
and thus in which a history of use 
outside the United States could be relied 
upon to establish the safety of such a 
substance. The following summarizes 
the agency's concerns and its tentative 
conclusions about those concerns. 


A. Availability and Verifiability of 
Information About the History of Use of 
a Substance in Food 


For a substance to be GRAS on the 
basis of a history of common use in 
food, there must be consensus among 
the community of qualified experts that 
the use of the substance is safe. For such 
a consensus to be possible, information 
about the use of the substance must be 
generally available. General availability 
is the result of documentation of the 
information, usually by publication. 

The importance that FDA attaches to 
the availability of information about the 
safety of a substance in establishing 
that substance’s GRAS status is 
evidenced by the fact that the agency 
incorporated a requirement of general 
availability into its current regulations 
($ 170.30(c)). 

In addition to being generally 
available, information on the history of 
use of a substance must be verifiable. 
To provide adequate evidence that a 
substance has been widely used, FDA 
believes that an independent source that 
confirms the history of the use of the 
ingredient must be available. 

For substances with a history of use in 
food in the United States that pre-dates 
1958, there usually is information 
available, much of it published, that 
documents the use of the substance in 
food. Moreover, FDA usually can verify 
quite readily the facts relating to the use 
of the ingredient. It can request that 
users of the substance supply use 
information, or it can utilize its network 
of regional offices to obtain such 
information. 

It is more difficult to obtain 
information about, and to verify, the use 
of a substance outside the United States. 
Published information on the substance 
may not be available in the United 
States, or it may be written in a 
language other than English. Foreign 
language articles would have to be 
translated, and the translations 
authenticated. Distance and language 


barriers also make it difficult for FDA to 
locate sources outside the United States 
that could provide information about the 
substance and that could verify claims 
about its use. 

Therefore, FDA has tentatively 
concluded that it is necessary to require 
that a claim that a substance is GRAS 
based on its common use in food outside 
the United States before 1958 be 
documented and be verified by evidence 
that corroborates the use of the 
substance. Such a claim must also 
demonstrate that the information that 
supports the GRAS status of the 
ingredient is generally available. FDA 
would consider the information to be 
“generally available” if it is widely 
available in the country in which use 
has occurred and readily available to 
interested qualified experts in this 
country. Finally, the information must 
demonstrate that the substance has in 
fact been used as a food ingredient and 
not as a drug, tonic, or folk remedy. 


B. Adequacy of Information About the 
History and Circumstances of Use of a 
Substance 


For experts qualified by scientific 
training and experience to be able to 
agree that a substance has been shown 
to be safe under the conditions of its 
intended use, they must be presented 
with evidence that is adequate to allow 
them ot make such a judgment about the 
ingredient. For them to make a judgment 
on the basis of evidence of experience 
based on common use in food, that 
evidence must include, although not 
necessarily be limited to, the following: 

1. Data on the indentity of the 
substance and information to show how 
the substance is distingushed from 
similar substances. 

2. Information on the production, 
storage, and handling of the substance 
and on the consequences if the 
substance is not handled properly. 

3. Information on the use of the 
ingredient, such as its technical effect in 
food, the amount added, and the foods 
to which it is added. 

4. Information on the cultural context 
of the use of the substance, such as who 
eats the substance, how often, on which 
occasions, with what other foods, or in 
lieu of what other foods. 

5. Information on the dietary habits in 
the country where use of the substance 
occurs. 

6. Information on the public health 
practices in the country where the use of 
the substance occurs. This includes 
information about the means, if any, by 
which the country records any public 
health problems associated with a food 
or food ingredient. 
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7. Information on reports of the 
consequences of consuming the 
substance abusively. 

8. Information on any health problems 
associated with use of the ingredent in 
the country where use of the ingredient 
occurs. 

FDA believes that these data 
represent the minimum amount of 
information necessary to permit an 
expert to determine (1) whether a 
substance has been in common use, and 
if so, (2) whether the experience with 
the ingredient in common use 
establishes that use of the ingredient is 
safe. These kinds of data are ordinarily 
generally available for substances 
having a history of common use in food 
in the United States. Much of this 
information is often totally lacking, 
however, for substances used in food 
outside the United States. Nevertheless, 
this information must be available to 
support a claim that a substance is 
GRAS on the basis of such use. 


C. Determination of Safety Based on 
Information About the History and 
Circumstances of Use of a Substance 


General recognition of safety requires 
not only the general availability of 
appropriate evidence on the substance 
but also general agreement on the 
interpretation of the evidence. FDA 
believes that this general agreement can 
occur only when similarly qualified 
experts share an understanding of the 
concept of safety. 

“Safety” is a conclusion based on 
evidence, but it is also a subjective and 
relative term. Although evidence used in 
a safety decision is concrete and 
includes such items as documentation of 
the use and of the experience of using 
the substance in food, the interpretation 
of the evidence reflects the training, 
experience, and cultural values of the 
person making the decision. These 
factors affect the decisions about the 
importance or weight assigned to 
various reports on the substance, 
judgments about the probability and 
seriousness of adverse effects resulting 
from exposure to the substance, and 
determinations about whether there are 
enough data to support a decision. 

It is entirely possible for two groups of 
experts with similar training and 
experience in the evaluation of the 
safety of a food substance but who live 
in different cultures to disagree on a 
safety decision based upon experience 
through common use in food. Each group 
would be biased by the values held by 
its own culture. 

Each society collectively decides to 
accept certain risks associated with 
consuming a particular food because it 





decides that the benefits from 
consuming that food outweigh the risks. 
Among the factors that influence a 
society's selection of foods.are the 
abundance (or conversely, the scarcity) 
of the food; religious taboos; the social 
significance, such as social rank, of 
consumption of a particular food; 
ignorance of nutritional principles; and 
religious or social ritual (resulting in the 
consumption of such foods as wine or 
tea). Thus, for example, a society may 
tolerate a food that has a known hazard 
associated with its consumption 
because the society has no economically 
feasible alternative. 

Consequently, any decision made in 
another country that an ingredient 
whose use pre-dates 1958 is safe based 
upon experience through common use in 
food must be reviewed by the 
community of experts that historically 
has made safety assessments in this 
country and whose views reflect the 
values of this society. The need for 
review by this community of experts is 
quite independent of the quantity or 
quality of data supporting the decision 
or of the qualifications of the experts 
who rendered the original decision. The 
review needs to be performed to assure 
that the substance has been shown to be 
safe, as that term is understood in this 
country. 

As a practical matter, general 
recognition among the community of 
experts in the United States that a 
substance is safe is not likely to be 
achieved unless information on that 
substance is distributed widely in the 
United States and thus is generally 
available to members of the community. 
The opinions of this diverse community 
would have to be obtained and 
examined to determine whether there is 
in fact consensus on the safety of the 
substance. Because information about 
the use of a substance may be generally 
available without being widely 
circulated in this country and because of 
the difficulties in demonstrating 
consensus, the appropriate alternative 
would be for the agency itself to judge 
whether a substance has been shown to 
be GRAS based upon its history of 
common use in food outside the United 
States. The experts at FDA are selected 
from the community of experts who are 
qualified to evaluate the safety of food 
ingredients, and, therefore, the opinions 
of FDA are representative of those held 
by the larger community. Moreover, 
FDA has been making determinations 
about the GRAS status of food 
ingredients since the passage of the 
Food Additives Amendment in 1958. 

In making determinations about the 
GRAS status of food ingredients, FDA 


takes into account not only the 
advanced state of scientific expertise 
but also the high standard of living and 
degree of public health that have been 
attained in the United States. FDA has 
established a number of programs to 
ensure that the safety of the American 
food supply continues to meet these high 
standards. Among these programs are 
the petition procedures for GRAS 
affirmation, the comprehensive review 
of GRAS ingredients, and the adoption 
of safety criteria and guidelines for 
toxicological studies (“Toxicological 
Principles for the Safety Assessment of 
Direct Food Additives and Color 
Additives Used in Food,” 1982). Through 
these actions, FDA has established a 
standard of rigor that must be met in an 
effort to demonstrate that a food or a 
food ingredient is safe. As a 
consequence, any substance whose 
safety has not been demonstrated by a 
showing of appropriate rigor may be 
considered by FDA not to have been 
shown to be safe. The showing that FDA 
is proposing to require in § 170.30{c)(2) 
applies this standard of rigor to GRAS 
claims that are based on common use of 
an ingredient outside the United States 
before 1958. 

Moreover, FDA also is proposing to 
state in § 170.30{c)(2) that a person who 
claims that an ingredient in use before 
1958 is GRAS on the basis of its common 
use outside the United States should 
petition the agency for concurrence in 
the ingredient’s GRAS status. Although 
persons normally are free to make their 
own determination about whether a 
substance is GRAS, the agency believes 
that there are two signficant reasons 
why they should refrain from making 
such a determination for a substance 
with a history of use exclusively or 
primarily outside the United States until 
they have obtained FDA's concurrence 
that the ingredient is GRAS: 

First, because information on the” 
history and circumstances of use of a 
substance outside the United States is 
usually not widely circulated in this 
country, it cannot ordinarily be assumed 
that the community of experts in the 
United States generally recognizes that 
the safety of that substance has been 
established based upon its history of use 
abroad. Thus, it is necessary to obtain 
FDA's opinion as to whether general 
recognition of the safety of a substance 
exists among that community. If one 
introduces such a substance into 
interstate commerce without obtaining 
FDA's concurrence, one takes the risk 
that the substance will be found not to 
be GRAS and thus to be an illegal food 
additive. 


Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Proposed Rules 


Second, also because of the lack of 
circulation of information, FDA may not 
have any knowledge about many 
substances with a history of use outside 
this country. Consequently, in the 
absence of information about a 
substance, the agency may seize the 
substance or food containing the 
substance or detain these items when 
they are brought into the United States. 
Although it may ultimately be shown 
that the substance is GRAS, the seizure 
or detention of the substance will delay 
its use. Such a delay can be avoided if 
interested persons petition the agency 
before introducting the substance into 
interstate commerce. 

In accordance with this discussion 
and the agency's tentative conclusions, 
FDA is proposing to revise its 
procedural regulations to establish that 
a substance in use before 1958 may in 
fact be eligible for GRAS status based 
upon its history and circumstances of 
use in food outside of the United States. 
The agency is revising the definition of 
“common use in food” in § 170.3(f) so 
that it no longer stipulates that 
consumption of the substance must have 
occurred only in the United States. The 
agency is proposing to add a new 
paragraph (c)}(2) to § 170.30 that 
specifies the information that is required 
to establish that a substance is GRAS 
based upon a history of common use in 
food when that use has occurred 
exclusively or primarily outside of the 
United States. Proposed § 170.30(c)(2) 
requires verification of the history of 
common use in food and sufficient 
information about the use to determine 
the context in which the use occurred 
and to establish that use of the 
substance is safe within the meaning of 
the act. The proposed regulation also 
suggests that persons claiming GRAS 
status for an ingredient on the basis of 
its common use in food outside the 
United States obtain FDA concurrence 
that the substance is GRAS. 

FDA is also proposing to revise the 
procedures for GRAS affirmation 
petitions in § 170.35 to make clear that a 
request for GRAS affirmation may be 
based upon either scientific procedures 
or a history of common use in food. The 
regulation currently stipulates that the 
petition be based upon scientific 
procedures. 

The agency has determined under 21 
CFR 25.24(b)(12) (April 26, 1985; 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 
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FDA, in accordance with the 
Regulatory Flexibility Act, has 
considered the effect that this proposal 
would have on small entities including 
small businesses. FDA certifies in 
accordance with section 605(b) of the 
Regulatory Flexibility Act that no 
significant economic impact on a 
substantial number of small entities will 
derive from this action. 

In accordance with Executive Order 
12291, FDA has carefully analyzed the 
economic effects of this proposal and 
has determined that the final rule, if 
promulgated, will not be a major rule as 
defined by the Order. 

The agency's findings of no major 
economic impact and no significant 
impact on a substantial number of small 
entities, and the evidence supporting 
these findings, are contained in a 
threshold assessment which may be 
seen in the Dockets Management Branch 
(address above). 


List of Subjects in 21 CFR Part 170 


Administrative practice and 
procedure, Definitions, Food additives, 
Food additive safety. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act, it is proposed 
that Part 170 be amended as follows: 


PART 170—FOOD ADDITIVES 


1. The authority citation for 21 CFR 
Part 170 is revised to read as follows: 

Authority: Secs. 201(s), 402, 409, 701{a), 52 
Stat. 1046-1047 as amended , 1055, 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(s), 342, 
348, 371(a)); 21 CFR 5.11. 


2. In § 170.3 by revising paragraph (f), 
to read as follows: 


§ 170.3 Definitions. 

(f} “Common use in food” means a 
substantial history of consumption of a 
substance solely for food use by a 
significant number of consumers. 

3. In § 170.30 by redesignating 
paragraph (c) as paragraph (c)(1) and by 
adding new paragraph (c)(2), to read as 
follows: 


§ 170.30 Eligibility for classification as 
generally recognized as safe (GRAS). 


* * * * 


** * 


(c) 

(2) A substance used in food prior to 
January 1, 1958, may be generally 
recognized as safe through experience 
based on its common use in food when 
that use occurred exclusively or 
primarily outside of the United States if 
the information about the experience 
establishes that the use of the substance 
is safe within. the meaning of the Federal 


Food, Drug, and Cosmetic Act. Common 
use in food prior to January 1, 1985, that 
occurred outside the United States shall 
be documented by published or other 
information and shall be corroborated 
by information'from a second, - 
independent source that confirms the 
history and circumstances of use of the 
substance. The information used to 
document and to corroborate the history 
and circumstances of use of the 
substance must be generally available; 
that is, it must be widely available in the 
country in which the history of use has 
occurred and readily available to 
interested qualified experts in this 
country. Persons claiming GRAS status 
for a substance based on its common 
use in food outside of the United States 
should obtain FDA concurrence that the 
use of the substance is GRAS. 


* * * * * 


4. In § 170.35 by revising the 
introductory text of paragraph (c)(1}, to 
read as follows: 


§ 170.35 Affirmation of generally 
recognized as safe (GRAS) status. 


* * * * * 


(c)(1) Persons seeking the affirmation 
of GRAS status of substances as 
provided in § 170.30(e), except-those 
subject to the NAS/NRC GRAS list 
survey (36 FR 20546), shall submit a 
petition for GRAS affirmation pursuant 
to Part 10 of this chapter. Such petition 
shall contain informaticn to establish 
that the GRAS criteria as set forth in 
§ 170.30(b) or (c) have been met, in the 
following form: 


* * * * * 


Interested persons may, on or before 
September 3, 1985, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


Dated: May 6, 1985. 


Frank E. Young, 
Commissioner of Food and Drugs. 


Margaret M. Heckler, 
Secretary of Health and Human Services. 


[FR Doc. 85-15787 Filed 7-1-85; 8:45 am] 
BILLING CODE 4160-01-M 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 

[LR-31-85] 


Tax-Exempt Entity Leasing; Proposed 
Rulemaking 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of proposed rulemaking 
by cross reference to temporary 
regulations. 


SUMMARY: This document provides 
proposed regulations regarding tax- 
exempt entity leasing. Changes to the 
applicable tax law were made by the 
Tax Reform Act of 1984. In the Rules 
and Regulations portion of this Federal 
Register, the Internal Revenue Service is 
issuing temporary regulations relating to 
tax-exempt entity leasing; the text of 
those temporary regulations also serves 
as the comment document for this notice 
of proposed rulemaking. 


DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by September 3, 1985. In general, 
the regulations are proposed to apply to 
leases involving tax exempt entities 
entered into after May 23, 1983, and to 
property placed in service by the 
taxpayer after May 23, 1983. The 
revisions to safe-harbor lease reporting 
requirements are proposed to apply to 
such lease agreements executed after 
June 30, 1985. 


ADDRESS: Please mail or deliver 
comments to: Commissioner of Internal 
Revenue, Attention: CC:LR:T (LR-31-85), 
1111 Constitutuon Avenue, N.W., 
Washington, D.C. 20224. 


FOR FURTHER INFORMATION CONTACT: 
Robert Beatson of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
D.C. 20224 (Attention: CC:LR:T) (202- 
566-3590). 


SUPPLEMENTARY INFORMATION: 
Background 


The temporary regulations in the 
Rules and Regulations portion of this 
issue of the Federal Register add new 
§§ 1.48-12T, 1.168(f)(8)-1T, and 1.168(j)- 
1T to Part 1 of Title 26 of the Code of 
Federal Regulations. When § 1.48-12T is 
promulgated as a final regulation, it 
would be renumbered as § 1.48-12 of 
Part 1 of Title 26 of the Code of Federal 
Regulations. When § 1.168(f)(8)-1T is 
promulgated as a final regulation, it 
would be renumbered as § 1.168(f}(8)-1 
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of Part 1 of Title 26 of the Code of 
Federal Regulations. When § 1.168({j)-1T 
is promulgated as a final regulation, it 
would be renumbered as § 1.168(j)-1 of 
Part 1 of Title 26 of the Code of Federal 
Regulations. For the text of the 
temporary regulations, see FR Doc. 85- 
15846 (T.D. 8033) published in the Rules 
and Regulations portion of this issue of 
the Federal Register. The preamble to 
the temporary regulations explains these 
additions to the Income Tax 
Regulations. 

The proposed regulations provide 
needed guidance regarding the 
provisions of sections 168({j) and 7701(e) 
which were enacted by section 31 of the 
Tax Reform Act of 1984. 


Non-Applicability of Executive Order 
12291 


The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a regulatory impact analysis 
therefore is not required. 


Regulatory Flexibility Act 


Although this document is a notice of 
proposed rulemaking that solicits public 
comment, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not - 
apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6). 


Paperwork Reduction Act 


The collection of information 
requirements contained in the temporary 
regulations have been submitted to the 
Office of Management and Budget 
(OMB) for review under section 3504 (h) 
of the Paperwork Reduction Act. 
Comments on these requirements should 
be sent to the Office of Information and 
Regulatory Affairs of OMB, Attention: 
Desk Officer for Internal Revenue 
Service, New Executive Office Building, 
Washington, D.C. 20503. The Internal 
Revenue Service requests that person 
submitting comments on the 
requirements to OMB also send copies 
of those comments to the Service. 


Drafting Information 


The principal author of these 
proposed regulations is Robert Beatson 
of the Legislation and Regulations 
Division of the Office of the Chief 
Counsel, Internal Revenue Service. 
Personnel from other offices of the 
Internal Revenue Service and the 
Treasury Department participated, 


however, in developing the regulations 
on matters of both substance and style. 


Comments and Requests for a Public 
Hearing, 

Before adoption of these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
In particular, comments are invited 
concerning the rules for determining 
whether partnership allocations are 
qualified under section 168 (j) (9) (B). All 
comments will be available for public 
inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 


[FR Doc. 85-15847 Filed 6-28-85; 9:46 am} 
BILLING CODE 4830-01-™ 


DEPARTMENT OF LABOR 
Office of the Secretary 
29 CFR Part 33 


Enforcement of Nondiscrimination on 
the Basis of Handicap in Department 
of Labor Programs 


AGENCY: Office of the Secretary, Labor. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed regulation 
provides for the enforcement of section 
504 of the Rehabilitation Act of 1973, as 
amended, which prohibits 
discrimination on the basis of handicap, 
as it applies to programs or activities 
conducted by the Department of Labor. 
DATE: To be assured of consideration, 
comments must be in writing and must 
be received on or before August 16, 1985. 
ADDRESSES: Comments should be sent 
to William J. Harris, Director, Office of 
Civil Rights, 200 Constitution Avenue 
NW., Room N-4123, Washington, D.C. 
20210; Telephone (202) 523-8927. 
Comments received will be available 
for public inspection in Room N-4123, 
200 Constitution Avenue NW., from 9:00 
a.m. to 5:00 p.m., Monday through 
Friday, except legal holidays. Copies of 
this notice are available on tape for 
those with impaired vision. They may be 
obtained at the above address. 
FOR FURTHER INFORMATION CONTACT: 
Frederick Drayton, Chief, Division of 
Policy, Standards and Procedures, 
Office of Civil Rights, 200 Constitution 
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Avenue NW., Washington, D.C. 20210; 
Telephone (202) 523-7001 (VOICE) or 
523-7090 (TTY). 

SUPPLEMENTARY INFORMATION: 


Background 


The purpose of this proposed 
regulation is to provide for the 
enforcement of section 504 of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 794), as it applies to programs 
and activities conducted by the 
Department of Labor. As amended by 
the Rehabilitation, Comprehensive 
Services, and Developmental 
Disabilities Amendments of 1978 (Sec. 
119, Pub. L. 95-602, 92 Stat. 2982), section 
504 of the Rehabilitation Act of 1973 
states that: 


No otherwise qualified handicapped 
individual in the United States, * * * shall, 
solely by reason of his handicap, be excluded ~ 
from the participation in, be denied the 
benefits of, or be subjected to discrimination 
under any program or activitiy receiving 
Federal financial assistance or under any 
program or activity conducted by any 
Executive agency or by the United States 
Postal Service. The head of each such agency 
shall promulgate such regulations as may be 
necessary to carry out the amendment to this 
section made by the Rehabilitation, 
Comprehensive Services, and Developmental 
Disabilities Act of 1978. Copies of any 
proposed regulation shall be submitted to 
appropriate authorizing committees of the 
Congress, and such regulation may take 
effect no earlier than the thirtieth day after 
the date on which such regulation is so 
submitted to such committees. 


29 U.S.C. 794 (amendment italicized). 


The substantive nondiscrimination 
obligations of the Department of Labor 
as set forth in this proposed rule are 
identical, for the most part, to those 
established by Federal regulations for 
programs or activities receiving Federal 
financial assistance. See 28 CFR Part 41 
(section 504 coordination regulation for 
federally assisted programs). This 
general parallelism is in accord with the 
intent expressed by supporters of the 
1978 amendment in floor debate, 
including its sponsor, Representative 
James M. Jeffords, that the-Federal 
Government should have the same 
section 504 obligations as recipients of 
Federal financial assistance. 124 Cong. 
Rec. 13901 (1978) (remarks by Rep. 
Jeffords); 124 Cong. Rec. E2668, E2670 
(daily ed. May 17, 1978) id.; 124 Cong. 
Rec. 13897 (remarks of Rep. Brademas); 
id. at 38552 {remarks of Rep. Sarasin). 

This regulation has been reviewed by 
the Department of Justice. It is an 
adaptation of a prototype prepared by 
the Department of Justice under 
Executive Order 12250 (45 FR 72995, 3 
CFR, 1980 Comp., p. 298) and distributed 
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to Executive agencies on April 15, 1983, 
and redistributed with revisions on 
April 13, 1984. 

This regulation has also been 
reviewed by the Equal Employment 
Opportunity Commission under 
Executive Order 12067 (43 FR 28967, 3 
CFR, 1978 Comp.., p. 206). 

It is not a major rule within the 
meaning of Executive Order 12291 (46 
FR 13193, 3 CFR, 1981 Comp., p. 127), 
therefore, a regulatory impact analysis 
has not been prepared. 

I have certified to the Chief Counsel 
for Advocacy, Small Business 
Administration, that this regulation 
affects only Department of Labor 
conducted programs and activities, and 
will not have a significant impact on 
small entities. It is not, therefore, subject 
to the Regulatory Flexibility Act (5 
U.S.C. 601-612). 


Section-by-Section Analysis 
Section 33.1 Purpose. 


Section 33.1 would state the purpose 
of the proposed rule, which is to 
effectuate section 119 of the 
Rehabilitation, Comprehensive Services, 
and Developmental Disabilities 
Amendments of 1978, which amended 
section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the 
basis of handicap in programs or 
activities conducted by Executive 
agencies or the United States Postal 
Service. 


Section 33.2 Application. 


The proposed regulation would apply 
to all programs or activities conducted 
by the Department of Labor. “Federally 
conducted programs or activities” refers 
to programs or activities carried out by a 
Federal agency either directly or through 
contractors acting on its behalf. In 
addition to employment, federally 
conducted programs and activities fall 
into two categories: Those involving 
general public contact as part of ongoing 
agency operations and those directly 
administered by agencies for program 
beneficiaries. Activities in the first 
category would include communication 
with the public (e.g., telephone contacts, 
office walk-ins or interviews, oral or 
visual public information). The second 
category includes programs that provide 
Federal services or benefits (e.¢., coal 
mine workers’ compensation, labor 
certification for alien workers). 

All Department of Labor programs 
and activities covered by this regulation 
are conducted currently under 15 major 
administrative components (i.e., 
administrations, offices, comissions, 
etc.). 


Section 33.3 Definitions. 


“Assistant Attorney General.” 
“Assistant Attorney General’ would 
refer to the Assistant Attorney General, 
Civil Rights Division, United States 
Department of Justice. 

“Assistant Secretary for 
Administration and Management.” 
“Assistant Secretary for Administration 
and Management” (ASAM) would refer 
to the Assistant Secretary for 
Administration and Management in the 
Department of Labor. 

“Auxiliary aids.” “Auxiliary aids” 
would mean services or devices that 
enable persons with impaired sensory, 
manual, or speaking skills to have an 
equal opportunity to participate in and 
enjoy the benefits of the Department's 
programs or activities. The definition 
provides examples of commonly used 
auxiliary aids. Although auxiliary aids 
are required explicitly only by 
§ 33.11(a)(1), they may also be necessary 
to meet other requirements of the 
regulation. 

“Complete complaint.” The definition 
would identify those elements which 
must be present to enable the 
Department to determine the beginning 
of its obligation to investigate a 
complaint (see § 33.12(g)). 

“Department.” The term 
“Department” would be defined for 
clarity. The term would refer to the 
Department of Labor. 

“Director.” The term “Director” would 
refer to the Director, Office of Civil 
Rights. 

“Facility.” The definition of “facility” 
would be similar to that in the section 
504 coordination regulation for federally 
assisted programs, 28 CFR 41.3(f}, except 
that the term “rolling stock or other 
conveyances” has been added and the 
phrase “or interest in such property” 
would be deleted to clarify its coverage. 
The phrase “or interest in such 
property,” would be deleted because the 
term “facility,” as used in this 
regulation, would refer to structures and 
not to intangible property rights. It 
should, however, be noted that the 
regulation would apply to all programs 
and activities conducted by the 
Department regardless of whether the 
facility in which they conducted is 
owned, leased, or used on some other 
basis by the Department. The term 
“facility” would be used in §§ 33.6(b) 
and 33.9. 

“Handicapped person.” The definition 
of “handicapped person” would be 
identical to the definition appearing in 
the section 504 coordination regulation 
for federally assisted programs (28 CFR 
41.31). 


27299 


“Qualified handicapped person.” The 
definition of “qualified handicapped 
person” would be a revised version of 
the definition appearing in the section 
504 coordination regulation for federally 
assisted programs (28 CFR 41.32). 

Paragraph (a) would deviate from 
existing regulations for federally 
assisted programs because of 
intervening court decisions. It would 
define “qualified handicapped person” 
with regard to any program under which 
a person is required to perform services 
or achieve a level of accomplishment. In 
such programs a qualified handicapped 
person would be one who can achieve 
the purpose of the program without 
modifications in the program that would 
result in a fundamental alteration in its 
nature. This definition would reflect the 
decision of the Supreme Court in 
Southeastern Community College v. 
Davis, 442 U.S. 397 (1979). In that case, 
the Court ruled that a hearing-impaired 
applicant to a nursing school was not a 
“qualified handicapped person” because 
her hearing impairment would prevent 
her from participating in the clinical 
training portion of the program. The 
Court found that, if the program were 
modified so as to enable the respondent 
to participate (by exempting her from 
the clinical training requirements), “she 
would not receive even a rough 
equivalent of the training a nursing 
program normally gives.” /d. at 410. It 
also found that “the purpose of the 
program was to train persons who could 
serve the nursing profession in all 
customary ways,” id. at 413, and that the 
respondent would be unable, because of 
her hearing impairment, to perform some 
functions expected of a registered nurse. 
It concluded, therefore, that the school 
was not required by section 504 to make 
such modifications that would result in 
“a fundamental alteration in the nature 
of the program.” /d. at 410. 

We would incorporate the Court's 
language in the definition of “qualified 
handicapped person” in order to make 
clear that such a person must be able to 
participate in the program offered by the 
Department. The Department would be 
required to make modifications in order 
to enable a handicapped applicant to 
participate, but would not be required to 
offer a program of a fundamentally 
different nature. The test would be 
whether, with appropriate 
modifications, the applicant can achieve 
the purpose of the program offered; not 
whether the applicant could benefit or 
obtain results from some other program 
that the Department does not offer. 
Although the revised definition would 
allow exclusion of some handicapped 
people from some programs, it would 
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require that a handicapped person who 
is capable of achieving the purpose of 
the program must be accommodated, 
provided that the modifications do not 
fundamentally alter the nature of the 
program. 

We encourage comment on paragraph 
(a). The language we have proposed 
comes directly from the Supreme Court's 
interpretation of Section 504. However, 
so long as the definition of “qualified 
handicapped person” remains faithful to 
the statute and current case law, we are 
receptive to alternative language. 

For programs or activities that do not 
fall under paragraph (a), paragraph (b) 
would adopt the existing definition of 
“qualified handicapped person” with 
respect to services in the coordination 
regulation for programs receiving 
Federal financial assistance (28 CFR 
41.32(b)). Under this definition, a 
qualified handicapped person would be 
a handicapped person who meets the 
essential eligibility requirements for 
participation in the program or activity. 

“Section 504.” This definition would 
make it clear that, as used in this 
regulation, “Section 504” applies only to 
programs or activities conducted by the 
Department and not to programs or 
activities to which it provides Federal 
financial assistance. 


Section 33.4 Self-evaluation. 


The Department would have to 
conduct a self-evaluation of its 
compliance with section 504 within one 
year of the effective date of this 
reulation. The process would include 
consultation with interested persons, 
including consultation with handicapped 
persons or organizations representing 
handicapped persons. The Department 
of Justice is considering whether and to 
what degree the Federal Advisory 
Committee Act (5 U.S.C. App.) is 
applicable to the proposed consultation 
requirement. The self-evaluation 
requirement is present in the existing 
section 504 coordination regulation for 
programs or activities receiving Federal 
financial assistance (28 CFR 41.5(b)(2)). 
Experience has demonstrated the self- 
evaluation process to be a valuable 
means of establishing a working 
relationship with handicapped persons 
that promotes both effective and 
efficient implementation of section 504. 


Section 33.5 Notice. 


Section 33.5 would require the 
Department to disseminate sufficient 
information to employees, applicants, 
participants, beneficiaries, and other 
interested persons to apprise them of 
rights and protections afforded by 
section 504 and his regulation. Methods 
of providing this information include, for 


example, the publication of information 
in handbooks, manuals, and pamphlets 
that are distributed to the public to 
describe the Department's programs and 
activities; the display of informative 
posters in service centers and other 
public places; or the broadcast of 
information by television or radio. 


Section 33.6 General prohibitions 
against discrimination. 


Section 33.6 would be an adaptation 
of the corresponding section of the 
section 504 coordination regulation for 
programs or activities receiving Federal 
financial assistance (28 CFR 41.51). 

Paragraph (a) would restate the 
nondiscrimination mandate of section 
504. The remaining paragraphs in § 33.6 
would establish the general principles 
for analyzing whether any particular 
action of the Department violates this 
mandate. These principles would serve 
as the analytical foundation for the 
remaining sections of the regulation. If 
the Department were to violate a 
provision in any of the subsequent 
sections, it would also have violated one 
of the general prohibitions found in 
§ 33.6. When there is no applicable 
subsequent provision, the general 
prohibitions stated in this section would 
apply. 

Paragraph (b){1) would prohibit overt 
denials of equal treatment of 
handicapped persons. The Department 
would not be permitted to refuse to 
provide a handicapped person with an 
equal opportunity to participate in or 
benefit from its program simply because 
the person is handicapped. Such 
blatantly exclusionary practices often 
result from the use of irrebuttable 
presumptions that absolutely exclude 
certain classes of disabled persons (e.g., 
epileptics, hearing-impaired persons, 
persons with heart ailments) from 
participation in programs or activities 
without regard to an individual's actual 
ability to participate. Use of an 
irrebuttable presumption would be 
permissible only when in all cases a 
physical condition by its very nature 
would prevent an individual from 
meeting the essential eligibility 
requirements for participation in the 
activity in question. It would be 
permissible, for example, to exclude 
without an individual evaluation all 
persons who are blind in both eyes from 
eligibility for a license or a certificate to 
inspect mines; but it might not be 
permissible to automatically disquality 
all those who are blind in just one eye. 

Section 504, however, prohibits more 
than just the most obvious denials of 
equal treatment. It is not enough to 
admit persons in wheelchairs to a 
program if the facilities in which the 
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program is conducted are inaccessible. 
Therefore, paragraph (b)(1)(iii) would 
require that the opportunity to 
participate or benefit afforded to a 
handicapped person be as effective as 
that afforded to others. The later 
sections on program accessibility 

($§ 33.9-33.10) and communications 

(§ 33.11) would be specific applications 
of this principle. 

Paragraph (b)(1)(iv) would permit the 
Department to provide different or 
separate aids, benefits, or services if 
necessary to ensure that the aids, 
benefits, or services are as effective as 
those provided to others, despite the 
mandate of paragraph (d) that the 
Department administer its programs and 
activities in the most integrated setting 
appropriate to the needs of qualified 
handicapped persons. 

Paragraph (b)(1)(v) would prohibit the 
Department from denying a qualified 
handicapped person the opportunity to 
participate as a member of a planning or 
advisory board because of his or her 
handicap. 

Paragraph (b)(1)(vi) would prohibit the 
Department from limiting, on the basis 
of handicap, a qualified handicapped 
person in the enjoyment of any right, 
privilege, advantage, or opportunity 
enjoyed by others receiving any aid, 
benefit, or service. 

Paragraph (b)(2) would require the 
Department to give qualified 
handicapped persons the option of 
participating in regular programs despite 
the existence of permissible separate or 
different programs. This language is 
intended to reinforce the concept of 
equal opportunity. It is also consistent 
with the requirement in paragraph (d) 
which would require that programs be 
conducted in the most integrated setting 
appropriate to the needs of qualified 
handicapped persons. 

Paragraph (b)(3) would prohibit the 
Department from utilizing criteria or 
methods of administration that deny 
handicapped persons access to the 
Department's programs or activities. The 
phrase “criteria or methods of 
administration” would refer to official 
written departmental policies and the 
actual practices of the Department. This 
paragraph would prohibit both blatantly 
exclusionary policies or practices and 
nonessential policies and practices that 
are neutral on their face, but which deny 
handicapped persons an effective 
opportunity to participate. 

Paragraph (b)(4) would specifically 
apply the prohibition enunciated in 
§ 33.6(b)(3) to the process of selecting 
sites for construction of new facilities to 
be used by the Department. Paragraph 
(b)(5) would provide that sites at which 
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the Department owns or leases buildings 
at the time the regulations come into 
effect would be exempt from the 
prohibitions of paragraph (b)(4). 

Paragraph (b)(6) would prohibit the 
Department from using criteria for the 
selection of procurement contractors 
that subject qualified handicapped 
persons to discrimination on thebasis of 
handicap. 

Paragraph (b)(7) would prohibit the 
Department from discriminating against 
qualified handicapped persons on the 
basis of handicap in the granting of 
licenses or certifications. A person 
would be a “qualified handicapped 
person” with respect to licensing or 
certification, if he or she can ‘meet the 
essential eligibility requirements for 
receiving the license or certification (see 
§ 33.3). 

In addition, the Department would not 
be permitted to establish requirements 
for the programs or activities of 
licensees or certified entities that 
subject qualified handicapped persons 
to discrimination on the basis of 
handicap. For example, the Department 
would have to comply with this 
requirement when establishing safety 
standards for the operations of 
licensees. In that case the Department 
would have to ensure that such 
standards do not discriminate against 
the employment of qualified 
handicapped persons in an 
impermissible manner. 

Paragraph (b)(7) would not extend 
section 504 directly to the programs or 
activities of licensees or certified 
entities themselves. The programs or 
activities of licensees or certified 
entities are not themselves federally 
conducted programs or activities nor are 
they programs or activities receiving 
Federal financial assistance merely by 
virtue of the Federal license or 
certificate. However, as noted above, 
section 504 may affect the content of the 
standards established by the 
Department of the operation of the 
program or activity of the licensee or 
certified entity, and thereby indirectly 
affect limited aspects of their 
operations. 

Paragraph (c) would provide that 
programs conducted pursuant to Federal 
statute or Executive Order that are 
designed to benefit only handicapped 
persons or a given class of handicapped 
persons may be limited to those 
handicapped persons. 


Section 33.7 Employment. 


Section 33.7 would prohibit 
discrimination on the basis of handicap 
in employment by the Department of 
Labor. This regulation is in accord with 
a recent decision of the Fifth Circuit 


which holds that, despite the resulting 
overlap of coverage with section 501 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 791), Congress 
intended section 504 to cover the 
employment practices of Executive 
agencies. The court also held that in 
order to give effect to both section 504 
and section 501, the administrative 
procedures of section 501 must be 
followed in processing section 504 
complaints. Prewitt v. United States 
Postal Service, 662 F.2d 292 (5th Cir, 
1981). Consistent with that decision, this 
section would provide that the 
standards, requirements and procedures 
of section 501 of the Rehabilitation Act, 
as established in regulations of the 
Equal Employment Opportunity 
Commission {EEOC) at 29 CFR Part 
1613, shall be those applicable to 
employment in federally conducted 
programs or activities. In addition to this 
section, § 33.12(b) of this Part would 
also specify that the Department will 
use the existing EEOC procedures to 
resolve allegations of employment 
discrimination. Responsibility for 
coordinating enforcement of Federal 
laws prohibiting discrimination in 
employment is assigned to the EEOC by 
Executive Order 12067 (3 CFR, 1978 
Comp., p. 206). Under this authority, the 
EEOC establishes government-wide 
standards on nondiscrimination in 
employment on the basis of handicap. 


Section 33.8 Program accesssibility: 
Discrimination Prohibited. 


Section 33.8 would state the general 
nondiscrimination principle underlying 
the program accessibility requirements 
of §§ 33.9 and 33.10. 


Section 33.9 Program accessibility: 
Existing facilities. 


This regulation would adopt the 
program accessibility concept found in 
the existing section 504 coordination 
regulation for programs or activities 
receiving Federal financial assistance 
(28 CFR 41.56—41.58) with certain 
modifications. Thus, § 33.9 would 
require that the Department’s program 
or activity, when viewed in its entirety, 
be readily accessible to and usable by 
handicapped persons, but would also 
make clear that the Department is not 
required to make each of its existing 
facilities accessible (§ 33.9(a)(1)). 
However, § 33.9, unlike 28 CFR 41.56- 
41.57, would place explicit limits on the 
Department's obligation to ensure 
program accessibility (§ 33.9(a)}(2)). 

Paragraph (a)(2) would, in general, 
codify recent case law that defines the 
scope of the Department's obligation to 
ensure program accessibility. This 
paragraph would provide that in meeting 
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the program accessibility requirement 
the Department is not required to take 
any action that would result in a 
fundamental alteration in the nature of 
its program or activity or in undue 
financial and administrative burdens. A 
similar limitation would be provided in 
§33.11(e). This provision is based on the 
Supreme Court's holding in 
Southeastern Community College v. 
Davis, 442 U.S. 397 (1979), that section 
504 does not require program 
modifications that result in a 
fundamental alteration in the nature of a 
program, and on the Court's statement 
that section 504 does not require 
modifications that would result in 
“undue financial and administrative 
burdens.” 442 U.S. at 412. Since Davis, 
circuit courts have applied this 
limitation on a showing that only one of 
the two “undue burdens” would be 
created as a result of the modification 
sought to be imposed under section 504. 
See, e.g., Dopico v. Goldschmidt, 687 
F.2d 644 (2d Cir. 1982); American Public 
Transit Association (APTA) v. Lewis, 
655 F.2d 1272 (D.C. Cir. 1981). Thus, in 
APTA the United States Court of 
Appeals for the District of Columbia 
Circuit applied the Davis language and 
invalidated the section 504 regulations 
of the Department of Transportation. 
The court in APTA noted “that at some 
point a transit system’s refusal to take 
modest, affirmative steps to 
accommodate handicapped persons 
might well violate section 504. But 
DOT's rules do not mandate only 
modest expenditures. The regulations 
require extensive modifications of 
existing systems and impose extremely 
heavy financial burdens on local transit 
authorities.” 655 F.2d at 1278. 

The inclusion of paragraph (a)(2) 
would be an effort to conform the 
Department's regulation implementing 
section 504 to the Supreme Court's 
interpretation of the statute in Davis as 
well as to the decisions of lower courts 
following the Davis opinion. This 
paragraph would acknowledge, in light 
of recent case law, that in some 
situations, certain accommodations for a 
handicapped person may so alter an 
agency’s program or activity, or entail 
such extensive costs or administrative 
burdens that the refusal to undertake 
the accommodations is not 
discriminatory. The failure to include 
such a provision could lead to judicial 
invalidation of the regulation or reversal 
of a particular enforcement action taken 
pursuant to the regulation. 

This paragraph, however, would not 
establish an absolute defense; it would 
not relieve the Department of all 
obligations to handicapped persons. 
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Although the Department would not be 
required to take actions that would 
result in a fundamental alteration in the 
nature of a program or activity or in 
undue financial and administrative 
burdens, it nevertheless would have to 
take any other steps necessary to ensure 
that handicapped persons receive the 
benefits and services of the federally 
conducted program or activity. 

It is our view that compliance with 
§ 33.9{a) would in most cases not result 
in undue financial and administrative 
burdens on the Department. However, 
whenever a Department official believes 
that the proposed accommodation 
would result in a fundamental alteration 
of the program or undue burdens, 
paragraph (b)(1) would require that the 
Department official prepare a report for 
the Secretary of Labor. The Department 
official would also be required to make 
reasonable efforts to ensure that the 
person(s) to be accommodated has an 
opportunity to provide information 
which would be relevant to the 
determination. Paragraph (b)(2) would 
provide that the burden of proving that 
compliance with § 33.9{a) would 
fundamentally alter the nature of a 
program or activity or would result in 
undue financial and administrative 
burdens rests with the Department. 
Paragraph (b){3) would provide that the 
decision that compliance would result in 
such alteraticn or burdens must be 
made by the Secretary after considering 
all departmental resources available for 
use in the funding and operations of the 
conducted program or activity, and must 
be accompanied by a written statement 
of the reasons for reaching that 
conclusion. This decision would 
represent the final administrative 
decision of the Department, and, 
therefore, would be subject to judicial 
review. 


Paragraph (d) would set forth a 
number of means by which program 
accessibility may be achieved, including 
redesign of equipment, reassignment of 
services to accessible buildings, and 
provision of aides. In choosing among 
methods, the Department would have to 
give priority consideration to those that 
will be consistent with the provision of 
services in the most integrated setting 
appropriate to the needs of handicapped 
persons. Structural changes in existing 
facilities would be required only when 
there is no other feasible way to make 
the Department's program accessible. 
The Department would be able to 
comply with the program accessibility 
requirement by delivering services at 
alternate accessible sites or making 
home visits, as appropriate. 


Paragraphs (e) and (f) would establish 
time periods for complying with the 
program accessibility requirement. As 
currently required for federally assisted 
programs by 28 CFR 41.57(b), the 
Department would have to make any 
necessary structural changes in facilities 
as soon as practicable, but in no event 
later than three years after the effective 
date of this regulation. Where structural 
modifications are required, a transition 
plan would have to be developed within 
six months of the effective date of this 
regulation. Aside from structural 
changes, all other necessary steps to 
achieve compliance would have to be 
taken within sixty days. The 
Department of Justice is considering 
whether and to what degree the Federal 
Advisory Committee Act (5 U.S.C. App.) 
is applicable to the proposed 
consultation requirement include in 


§ 33.9(f). 


Section 33.10 Program accessibility: 
New construction and alterations. 


Overlapping coverage exists with 
respect to new construction under 
sections 504 and 502 of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 792)rand the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157). Section 33.10 would 
provide that those buildings that are 
constructed or altered by, on behalf of, 
or for the use of the Department shall be 
designed, constructed, or altered to be 
readily accessible to and usable by 


- handicapped persons in accordance 


with current standards for physical 
accessibility prescribed by the General 
Services Administration at 41 CFR Part 
101-19.600 to 101-19.607 pursuant to the 
Architectural Barriers Act of 1968, as 
amended (42 U.S.C. 4151-4157). We 
believe that it is appropriate to adopt 
the existing Architectural Barriers Act 
standard for section 504 compliance 
because new and altered buildings 
subject to this regualtion are also 
subject to the Architectural Barriers Act 
and because adoption of the standard 
will avoid duplicative and possible 
inconsistent standards. 

Existing buildings leased by the 
Department after the effective date of 
this regulation would not be required to 
meet the new construction standard. 
They-would be subject, however, to the 
requirements of § 33.9. 


Section 33.11 Communications. 


Section 33.11 would require the 
Department to take appropriate steps to 
ensure effective communication with 
personne! of other Federal entities, 
applicants, participants, and members of 
the public. These steps would include 
procedures for determining when 
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auxiliary aids are necessary under 
§ 33.11(a)(1) to afford a handicapped 
person an equal opportunity to 
participate in, and enjoy the benefits of. 
the Department's program or activity. 
The would also include providing an 
opportunity for handicapped persons to 
request the auxiliary aids of their 
choice. This expressed choice would be 
given primary consideration by the 
Department (§ 33.11(a)(1){i)). The 
Department would honor the choice 
unless it could demonstrate that another 
effective means of communication exists 
or that use of the means chosen would 
not be required under § 33.11(e). That 
paragraph would limit the obligation of 
the Department to ensure effective 
communication in accordance with 
Davis and the circuit court opinions 
interpreting it (see discussion of 
§ 33.9{a)(2)). The Department would 
provide auxiliary aids at no cost to the 
handicapped person, unless not required 
by § 33.11[{e). 

It is our view that compliance with 
§ 33.11 would in most cases not result in 
undue financial and administrative 
burdens on the Department. As under 
§ 33.9, whenever a Department official 
believes that the proposed action would 
result in a fundamental alteration of the 
program or undue burdens, paragraph 
(e)(1) would require that the Department 
official prepare a report for the 
Secretary of Labor. Under this section, 
the Department official would also be 
required to make reasonable efforts to 


" ensure that the person(s) to be 


accommodated has an opportunity to 
provide information which would be 
relevant to the determination. In 
determining whether financial and 
administrative burdens are undue, all 
departmental resources available for 
use in the funding and operations of the 
conducted program or activity should be 
considered. Paragraph (e)(2) would 
provide that the burden of providing that 
compliance with § 33.9(a) would 
fundamentally alter the nature of a 
program or activity or would result in 
under financial and administrative 
burdens rests with the Department. 
Paragraph (e){3) would provide that the 
decision that compliance would result in 
such alteration or burdens must be 
made by the Secretary and must be 
accompanied by a written statement of 
the reasons for reaching the conclusion. 
This decision would represent the final 
administrative decision of the 
Department, and, therefore, would be 
subject to judicial review. 

In some circumstances, a notepad and 
written materials may be sufficient to 
permit effective communication with a 
hearing-impaired person. In many 
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circumstances, however, they may not 
be, particularly where the hearing- 
impaired applicant or participant is not 
skilled in spoken or written language. 
Then, a sign language interpreter may be 
appropriate. For vision impaired 
persons, effective communication might 
be achieved by several means, including 
readers and audio recordings. In 
general, the Department would make 
clear to the public: (1) The 
communications services it offers to 
afford handicapped persons an equal 
opportunity to participate in or benefit 
from its programs or activities; (2) the 
oportunity to request a particular mode 
of communication; and (3) the 
Department's preferences regarding 
auxiliary aids if it can demonstrate that 
several different modes are effective. 

The Department would have to ensure 
effective communication with vision 
impaired and hearing impaired persons 
involved in hearings conducted by the 
Department. Auxiliary aids would be 
afforded where necessary to ensure 
effective communication at the 
proceedings. If sign language 
interpreters are necessary, the 
Department could require that it be 
given reasonable notice prior to the 
proceeding of the need for an 
interpreter. Moreover, the Department 
would need not provide individually 
prescribed devices, readers for personal 
use or study, or other devices of a 
personal nature (§ 33.11(a)(1)(ii)). For 
example, the Department need not 
provide wheelchairs, eye glasses, or 
hearing aids to applicants or 
participants in its programs. 

Paragraph (b) would require the 
Department to provide information to 
handicapped persons concerning 
accessible services, activities, and 
facilities. Paragraph (c) would require 
the Department to provide signage at 
inaccessible facilities that directs users 
to locations with information about 
accessible facilities. 

Paragraph (d) would require the 
Department to take appropriate steps to 
ensure that information regarding 
section 504 rights and protections that is 
supplied to employees, applicants, 
participants, beneficiaries, and other 
interested persons under § 33.5 is 
effectively communicated to 
handicapped persons. 


Section 33.12 Complaint handling 
procedures. 


Paragraph (a) would specify that 
paragraphs (c) through (n) of this section 
establish the procedures for processing 
complaints other than those alleging 
discrimination in employment. 
Paragraph (b)(1) would provide that the 
Department will process employment 


complaints according to procedures 
established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). Paragraph (b)(2) 
would provide that complaints which 
are based upon program inaccessibility 
will be handled in accordance with 

§ 33.9(b) and 33.11(e), as applicable. 

The Department would be required to 
accept and investigate all complaints 
which (1) are within the Department's 
jurisdiction, (2) have been timely filed, 
and (3) state an allegation(s) which, if 
true, would violate section 504 or its 
implementing regulations (§ 33.12(g)). If, 
during a complaint investigation, the 
Department official responsible for the 
program states that he or she believes 
that resolution of the complaint would 
require an accommodation which results 
in a fundamental alteration of the 
program or in undue burdens, 

§ 33.12(g}(3) would provide that the 
matter will proceed in accordance with 
§§ 33.9(b) and 33.11(e), as applicable. 
That is to say, the Secretary of Labor (or 
designee), as head of the agency, would 
be required to make the determination 
that program accessibility will involve a 
fundamental alteration of the program 
or undue financial and administrative 
burdens. This finding represents final 
agency action and would be subject to 
judicial review. If the Department 
determines that it does not have 
jurisdiction over a complaint, it would 
promptly notify the complainant and 
make reasonable efforts to refer the 
complaint to the appropriate 
government entity (§ 33.12(f)). 

Paragraph (h) would require that all 
parties be given the opportunity to 
resolve the complaint on an informal 
basis at any time prior to the issuance of 
the determination. 

Paragraph (i) would require the 
Department, when informal resolution is 
not achieved, to provide to the parties, 
in writing, findings of fact and 
conclusions of law, the remedy or 
corrective action, as appropriate, if 
noncompliance is found, and notice of 
the right to appeal. One appeal within 
the Department would be provided. The 
appeal would not be heard by the same 
person who made the initial 
determination of compliance or 
noncompliance (§ 33.12(j)(1)). The 
determination on appeal would be 
based on the investigative file, the 
written record, and any other material 
submitted upon the request of the 
ASAM or his or her designee 
(§ 33.12(j)(2)). 

Paragraph (k) would require that the 
ASAM issue a determination within 90 
days of the receipt of the request for 
appeal. The ASAM'’s determination 
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would represent the final administrative 
decision by the Department. 

Paragraph (m) would permit the 
Department to delegate its authority for 
investigating complaints to other’ 
Federal agencies. However, the 
statutory obligation of the Department 
to issue a final determination of 
compliance or noncompliance may not 
be delegated. 

Paragraph (n) would require the 
Department to respond to requests by 
the Architectural and Transportation 
Barriers Compliance Board for 
information on the status of complaints 
alleging that a building subject to the 
Architectural Barriers Act or section 502 
of the Rehabilitation Act of 1973 (29 
U.S.C. 792) was designed, constructed, or 
altered in a manner that does not 
provide ready access and use to 
handicapped persons. 


Section 33.13 Intimidation and 
retaliation prohibited. 


Section 33.13 would prohibit the 
discharge, intimidation, retaliation, 
threat, coercion or other discrimination 
against a person(s) who has exercised a 
privilege under this regulation. 


List of Subjects in 29 CFR Part 33. 


Blind, Civil rights, Deaf, Disabled, 
Discrimination against handicapped, 
Equal employment opportunity, Federal 
buildings and facilities, Handicapped, 
Nondiscrimination, Physically 
handicapped. 


Signed at Washington, D.C., this 25th day 
of June, 1985. 

William E. Brock, 
Secretary of Labor. 

For the reasons set forth in the 
preamble, Title 29, Subtitle A of the 
Code of Federal Regulations is proposed 
to be amended as set forth below: 

Part 33 is added to 29 CFR to read as 
follows: 


PART 33—ENFORCEMENT OF 
NONDISCRIMINATION ON THE BASIS 
OF HANDICAP IN PROGRAMS OR 
ACTIVITIES CONDUCTED BY THE 
DEPARTMENT OF LABOR 


Sec. 
33.1 
33.2 
33.3 
33.4 
33.5 
33.6 


Purpose. 

Application. 

Definitions. 

Self-evaluation. 

Notice. 

General prohibitions against 
discrimination. 
33.7. Employment. 
33.8 Program accessibility: Discrimination 

prohibited. 

33.9 Program accessibility: Existing 
facilities. 





Sec. 
33.10 Program accessibility: New 
construction and alterations. 
33.11 Communications. 
33.12 Complaint handling ures. 
33.13 Intimidation and retaliation 
prohibited. 
Authority: 29 U.S.C. 794. 


§33.1 Purpose. 

The purpose of this Part is to 
effectuate section 119 of the 
Rehabilitation, Comprehensive Services, 
and Developmental Disabilities 
Amendments of 1978, which amended 
section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the 
basis of handicap in programs or 
activities conducted by Executive 
- agencies or the United States Postal 
Service. 


§ 33.2 Application. 

This Part applies to all programs or 
activities conducted by the Department 
of Labor. 


§33.3 Definitions. 


For purposes of this Part, the term— 

“Assistant Attorney General” means 
the Assistant Attorney General, Civil 
Rights Division, United States 
Department of Justice. 

“Assistant Secretary for 
Administration and Management” 
(ASAM) means the Assistant Secretary 
for Administration and Management in 
the Department of Labor. 

“Auxiliary aids” means services or 
devices that enable persons with 
impaired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits of, 
programs or activities conducted by the 
Department of Labor. For example, 
auxiliary aids useful for persons with 
impaired vision include readers, brailled 
materials, audio recordings, and other 
similar services and devices. Auxiliary 
aids useful for persons with impaired 
hearing include telephone handset 
amplifiers, telephones compatible with 
hearing aids, telecommunication devices 
for deaf persons (TDD's), interpreters, 
notetakers, written materials, and other 
similar services and devices. Persons 
with manual impairments may need 
other specially adapted equipment. 

“Complete complaint” means a 
written statement that contains the 
complainant's name and address and 
describes the actions in sufficient detail 
to inform the Department of the nature 
and date of the alleged violation of 
section 504. It shall be signed by the 
complainant or by someone authorized 
to do so on his or her behalf. Complaints 
filed on behalf of classes or third parties 
shall describe or identify (by name, if 


possible) the alleged victims of 
discrimination. 

“Department” means the Department 
of Labor. 

“Director” means the Director, Office 
of Civil Rights (OCR), Office of the 
Assistant Secretary for Administration 
and Management, U.S. Department of 
Labor, or his or her designee. 

“Facility” means all or any portion of 
buildings, structures, equipment, roads, 
walks, parking lots, rolling stock or 
other conveyances, or other real or 
personal property. 

“Handicapped person” means any 
person who has a physical or mental 
impairment that substantially limits one 
or more major life activities, has a 
record of such an impairment, or is 
regarded as having such an impairment. 

As used in this definition, the phrase: 

(a) “Physical or mental impairment” 
includes— 

{1} Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
neurological; musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine; or 

(2) Any mental or psychological 
disorder, such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term “physical or 


mental impairment” includes, but is not . 


limited to, such diseases and conditions 
as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, 
diabetes, mental retardation, emotional 
illness, and drug addiction and 
alcoholism. 

(b) “Major life activities” includes 
functions such as caring for one’s self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(c) “Has a record of such an 
impairment” means that the individual 
has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activities. 

(d) “Is regarded as having an 
impairment” means— 

(1) Has a physical or mental 
impairment that does not substantially 
limit major life activities but is treated 
by the Department as constituting such 
a limitation; 

(2) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 


-§ 33.4 
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the attitudes of others toward such 
impairment; or 

(3) Has none of the impairments 
defined in paragraph (a) of this 
definition but is treated by the 
Department as having such an 
impairment. 

“Qualified handicapped person” 
means— 

{a) With respect to any program or 
activity of the Department under which 
a person is required to perform services 
or to achieve a level of accomplishment, 
a handicapped person who meets the 
essential eligibility requirements and 
who can achieve the purpose of the 
program or activity without 
modifications in the program or activity 
that would result in a fundamental 
alteration in its nature; 

(b) With respect to any other 
Department program or activity, a 
handicapped person who meets the 
essential eligibility requirements for 
participation in, or receipt of benefits 
from, that program or activity. 

“Section 504” means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93- 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93-516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and 
Developmental Disabilities Act of 1978 
(Pub. L. 95-602, 92 Stat. 2955). As used in 
this Part, section 504 applies only to 
programs or activities conducted by 
Executive agencies and not to programs 
or activities which receive Federal 
financial assistance. 


Self-evaluation. 


(a) The Department shall, within one 
year of (the effective date of this Part), 
evaluate, with the assistance of 
interested persons, including 
handicapped persons or organizations 
representing handicapped persons, its 
current policies and practices,.and the 
effects thereof, that do not or may not 
meet the requirements of this part, and, 
to the extent modification of any such 
policies and practices is required, the 
Department shall proceed to make the 
necessary modifications. 

(b) The Department shall, for at least 
three years following completion of the 
evaluation required under paragraph {a} 
of this section, maintain on file and 
make available for public inspection— 

(1) A list of the interested persons 
consulted; 

(2) A description of areas examined 
and any problems identified; and 

(3) A description of any modifications 
made. 
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§33.5 Notice. 


The Department shall make available 
to employees, applicants, participants, 
beneficiaries, and other interested 
persons such information regarding the 
provisions of this Part and its 
applicability to the programs or 
activities conducted by the Department, 
and make such information available to 
them in such manner as the ASAM finds 
necessary to apprise such persons of the 
protections against discrimination 
assured them by section 504 and this 
regulation. 


§ 33.6 General prohibitions against 
‘discrimination. 


(a) No qualified handicapped person 
shall, on the basis of handicap, be 
excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
program or activity conducted by the 
Department. ; 

(b) (1) The Department, in providing 
any aid, benefit, or service, may not, 
directly or through contractual, licensing 
or other arrangements, on the basis of 
handicap— 

(i) Deny a qualified handicapped 
person the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that afforded 
others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording equal 
opportunity to obtain the same result, to 
gain the same benefit, or to reach the 
same level of achievement as that 
provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others 
unless such action is necessary to 
provide qualified handicapped persons 
with aids, benefits, or services that are 
as effective as those provided to others; 

(v) Deny a qualified handicapped 
person the opportunity to participate as 
a member of planning or adivsory 
boards; or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment of 
any right, privilege, advantage, or 
opportunity enjoyed by others receiving 
the aid, benefit, or service. 

(2) The Department may not deny a 
qualified handicapped person the 
opportunity to participate in regular 
programs or activities despite the 
existence of permissibly separate or 
different programs or activities. 


(3) The Department may not, directly 
or through contractual or other 
arrangements, utilize criteria or methods 
of administration the purpose or effect 
of which would— 

(i) Subject qualified handicapped 
persons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair 
accomplishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The Department may not, in 
determining the site or location of a 
facility, make selections the purpose or 
effect of which would— 

(i) Exclude handicapped persons from, 
deny them the benefits of, or otherwise 
subject them to discrimination under 
any program or activity conducted by 
DOL; or 

(ii) Defeat or substantially impair the 
accomplishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(5) The provisions of paragraph (b)(4) 
of this section do not apply to sites or 
locations at which the Department owns 
or leases buildings on the date the 
regulations in this Part become effective. 

(6) The Department, in the selection of 
procurement contractors, may not use 
criteria that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. 

(7) The Department may not 
administer a licensing or certification 
program in a manner that subjects 
qualified handicapped persons to 
discrimination on the basis of handicap, 
nor may the Department establish 
requirements for the programs or 
activities of licensees or certified 
entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. This Part does 
not apply to the programs or activities of 
non-departmental entities that are 
licensed or certified by the Department 
of Labor. : 

(c) The exclusion.of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Executive 
Order to handicapped persons or the 
exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Executive 
Order to a different class of 
handicapped persons is not prohibited 
by this Part. 

(d) The Department shall administer 
programs and activities in the most 
integrated setting appropriate to the 
needs of qualified handicapped persons. 


§33.7 Employment. 
No qualified handicapped person 


shall, on the basis of handicap, be 
subjected to discrimination in 


employment under any program or 
activity conducted by the Department. 
The definitions requirements and 
procedures of section 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 
791), as established in 29 CFR Part 1613, 
shall apply to employment in federally 
conducted programs or activities. 


§ 33.8 Program accessibility: 
Discrimination prohibited. 


Except as otherwise provided in 
§§ 33.9 and 33.10, no qualified 
handicapped person shall, because the 
Department's facilities are inaccessible 
to or unusable by handicapped persons, 
be denied the benefits of, be excluded 
from participation in, or otherwise be 
subjected to discrimination under any 
program or activity conducted by the 
Department. 


§33.9 Program accessibility: Existing 
facilities. 


(a) General. The Department shall 
operate such program or activity so that 
the program or activity, when viewed in 
its entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the 
Department to make each of its existing 
facilities accessible to and usable by 
handicapped persons; 

(2) Require the Department to take 
any action that is can demonstrate 
would result in a fundamental alteration 
in the nature of a program or activity or 
in undue financial and administrative 
burdens. 

(b) (1) If a Department official 
believes that the proposed action would 
fundamentally alter the program or 
activity or would result in undue 
financial and administrative burdens, 
the official shall prepare a report for the 
Secretary of Labor which considers such 
factors as costs, funding, and resources. 
In preparing the report, the Department 
official shall make reasonable efforts to 
ensure that the person(s) to be 
accommodated in the particular program 
or activity has an opportunity to provide 
relevant information regarding any of 
the above factors. 

(2) The decision that compliance 
would result in such alteration or 
burdens must be made by the Secretary 
after considering all departmental 
resources available for use in the 
funding and operation of the conducted 
program o7 activity, and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion. 
This decision represents the final - 
administrative decision of the 
Department. 
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(3) The Department has the burden of 
proving that compliance with paragraph 
(a) of this section would result in such 
aleration or undue burdens, 

(c) If an action would result in such an 
alteration of such burdens, the 
Department shall take any other action 
that would not result in such an 
alteration or such a burden but would 
nevertheless ensure the qualified 
handicapped persons receive the 
benefits and services of the program or 
activity. 

(d) Methods. The Department may 
comply with the requirements of this 
section through such means as redesign 
of equipment, reassignment of services 
to accessible buildings, assignment of 
aides to beneficiaries, home visits, 
delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new 
facilities, use of accessible rolling stock, 
or any other methods that result in 
making its program or activities readily 
accessible to and usable by 
handicapped persons. The Department 
is not required to make structural 
changes in existing facilities where 
other methods are effective in achieving 
compliance with this section. 
Alterations to existing buildings shall be 
made in accordance with the provisions 
of § 33.10 of this Part. In choosing among 
available methods for meeting the 
requirements of this section, the 
Department shall give priority to those 
methods that offer programs and 
activities to qualified handicapped 
persons in the most integrated setting 
appropriate. : 

(e) Time period for compliance. The 
Department shall comply with the 
obligations established under this 
section within sixty days of the effective 
date of this Part except that where 
structual changes in facilities are 
undertaken, such changes shall be made 
within three years of the effective date 
of this Part, but in any event as 
expeditiously as possible. 

(f} Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program 
accessibility, the Department shall 
develop, within six months of the 
effective date of this Part, a transition 
plan setting forth the steps necessary to 
complete such changes. The plan shall 
be developed with the assistance of 
interested persons, including 
handicapped persons and organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
made available for public inspection. 
The plan shall, at a minimum— 

(1) Identify physical obstacles in the 
Department's facilities that limit the 


accessibility of its programs or activities 
to handicapped persons; 

(2) Describe in detail the methods that 
will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the 
steps necessary to achieve compliance 
with this section and, if the time period 
of the transition plan is longer than one 
year, identify steps that will be taken 
during each year of the transition 
period; 

(4) Indicate the official responsible for 
implementation of the plan; and 

(5) Identify the persons or groups with 
whose assistance the plan was 
prepared. 


§ 33.10 Program accessibility: New 
construction and alterations. 


Each building or part of a building 
that is constructed or altered after the 
effective date of this Part by, on behalf 
of, or for the use of the Department shall 
be designed, contructed, or altered so as 
to be readily accessible to and usable by 
handicapped persons in accordance 
with the requirements of the standards 
for physical accessibility prescribed by 
the General Services Administration at 
41 CFR Part 101-19.600 to 101-19.607. 


§ 33.11 Communications. 

(a) The Department shall take 
appropriate steps to ensure effective 
communication with applicants, 
participants, personnel of other Federal 
entitites, and members of the public. 

(1) The Department shall furnish 
appropriate auxiliary aids where 
necessary to afford a handicapped 
person an equal opportunity to 
participate in, and enjoy the benefits of, 
a program or activity conducted by the 
Department. 

(i) In determining what type auxiliary 
aid is necessary, the Department shall 
give primary consideration to the 
requests of the handicapped person. 

(ii) The Department need not provide 
individually prescribed devices, readers 
for personal use or study, or other 
devices of a personal nature. 

(2) Where the Department 
communicates with applicants and 
beneficiaries by telephone, 
telecommunications devices for deaf 
persons (TDDs), or equally effective 
telecommunication systems shall be 
used. 

(b) The Department shall ensure that 


* interested persons, including perons 


with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, 
activities, and facilities. 

(c) The Department shall provide 
signage at a primary entrance to each of 
its inaccessible facilities, directing users 
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to a location at which they can obtain 
information about accessible facilities. 
The international symbol for 
accessibility shall be used at each 
primary entrance of an accessible 
facility. 

(d) The Department shall take 
appropriate steps to provide 
handicapped persons with information 
regarding their section 504 rights under 
the Department's programs or activities. 
If the Department uses recruitment 
materials informational publications, or 
other materials which it distributes or 
makes available to participants, 
beneficiaries, referral sources, 
applicants, employees, or the public, it 
shall include in those materials or 
publications a statement of the policy 
described in § 33.6 and information as to 
complaint procedures. The requirements 
of this paragraph may be met either by 
including applicable inserts in existing 
materials and publication or by revising 
and reprinting such materials, as 
appropriate. 

(e) This section does not require the 
Department to take any action that it 
can demonstrate would result in a 
fundamental alteration in the nature of a 
program or activity or in undue financial 
and administrative burdens. 

(1) If a Department official believes 
that the proposed action would 
fundamentally alter the program or 
activities or would result in undue 
financial and administrative burdens, 
the official shall prepare a report for the 
Secretary of Labor which considers such 
facts as costs, funding, and resources. In 
preparing the report, the Department 
official shall make reasonable efforts to 
ensure that the person(s) to be 
accommodated in the particular program 
or activity has an opportunity to provide 
relevant information regarding any of 
the above factors. 

(2) The decision that compliance 
would result in such alteration or 
burdens must be made by the Secretary ~ 
after considering all departmental 
resources available for use in the 
funding and operation of the conducted 
program or activity, and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion. 
This decision represents the final 
administrative decision of the 
Department. 

(3) The Department has the burden of 
proving that compliance with 
paragraphs (a)-(d) of this section, as 
applicable, would result in such 
alteration or undue burdens. 

(f) If an action required to comply 
with this section would result in such an 
alteration or such burdens, the 
Department shall take any other action 
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that would not result in such an 
alteration or such a burden but would 
nevertheless ensure that, to the 
maximum extent possible, handicapped 
persons receive the benefits and 
services of the program or activity. 


§ 33.12 Complaint handling procedures. 
(a) Except as provided in paragraph 
(b) of this section, this section applies to 


all allegations of discrimination on the ~ 


basis of handicap in programs or 
activities conducted by DOL. 

(b) (1) Compliants alleging violations 
of section 504 with respect to 
employment shall be processed 
according to the procedures established 
in 29 CFR Part 1613 pursuant to section 
501 of the Rehabilitation Act of 1973 (29 
U.S.C. 791). 

(2) Complaints based upon program 
inaccessibility in violation of section 504 
will be governed by the procedures at 
§§ 33.9(b) and 33.11(e) of this Part, as 
applicable. 

(c) Responsibility for implementation 
and operation of this section shall be 
vested in the Director, Office of Civil 
Rights (OCR). 

(d) All complaints must be filed within 
180 days of the alleged act of 
discrimination. The Director may extend 
this time period for good cause. 

(e) Where a complaint contains 
insufficient information, the Director 
shall seek the needed information from 
the complainant. If the complainant is 
unavailable after reasonable means 
have been utilized to locate him or her, 
or the information is not furnished 
within 30 days of the date of such 
request, the complaint may be dismissed 
upon notice sent to the complainant's 
last known address. 

(f) If the Director receives a complaint 
over which DOL does not have 
jurisdiction, he or she shall promptly 
notify the complainant and shall make 
resonable efforts to refer the complaint 
to the appropriate government entity. 

(g) The Director shall accept and 
investigate all complete complaints 
which are timely filed, are within the 
Department's jurisdiction, and state an 
allegation(s) which, if true, would 
violate section 564 or its implementing 
regulations. 

(1) Where the director determines that 
the complaint will be investigated, he or 
she will notify the complainant(s) and 
the appropriate Department official(s). 

(2) Such notification will advise the 
parties that a determination on the 
merits of the complaint will be issued 
within 180 days of the date of 
notification unless the matter is resolved 
informally prior to that time. 

(3) If, during the course of the 
investigation, the Department official 


states that he or she believes that 
resolution of the complaint would 
require a fundamental alteration of the 
program or undue financial and 
administrative burdens, the complaint 
will proceed in accordance with 

§§ 33.9(b) and 33.11(e) of this Part, as 
applicable. 

‘(h) At any time prior to the issuance 
of the determination the parties to the 
complaint may resolve the complaint on 
an informal basis. For this purpose, the 
Director shall furnish, to the extent 
permitted by law, a copy of the 
investigative file to the complainant and 
the appropriate Department official. If 
the complaint is resolved, the terms of 
the agreement shall be reduced to 
writing and entered as part of the 
official file by the Deputy Assistant 
Secretary for Administration and 
Management (Deputy ASAM). 

(i) If informal resolution is not 
achieved, the Deputy ASAM shall issue 
a determination on the merits which 
notifies the parties to the complaint of 
the results of the investigation and 
includes— 

(1) The findings of fact and 
conclusions of law; 

(2) A remedy and/or corrective action, 
as appropriate, for each violation found; 
and 

(3) A notice of the right to appeal to 
the Assistant Secretary for 
Administration and Management 
(ASAM). 

(j)(1) An appeal of the Deputy 
ASAM's determination may be filed 
with the ASAM by any party to the 
complaint. Such appeal must be filed 
within 30 days of receipt of the 
determination. The ASAM may extend 
this time for good cause. 

(2) Timely appeals shall be accepted 
and processed by the ASAM. The 
ASAM's determination shall be based 
upon the written record which may 
include, but is not limited to, the 
determination made by the Deputy 
ASAM, the investigative file, and any 
other materials submitted by the parties 
pursuant to a request from the ASAM. 

(k) The ASAM shall notify all parties 
of his or her determination on the appeal 
within 90 days of the receipt of the 
appeal. The ASAM’s determination 
represents the final administrative 
decision by the Department. 

(Il) The time limits cited in paragraphs 
(g)(2) and (k) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(m) The Department may delegate its 
authority for conducting complaint 
investigations to other Federal agencies, 
except that the authority for making the 
final determination may not be 
delegated. 
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(n) The Director shall respond to 
requests by the Architectural and 
Transportation Barriers Compliance 
Board for information on the status of 
any complaint alleging that buildings 
that are subject to the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157), or section 502 of the 
Rehabilitation Act of 1973, as amended 
(19 U.S.C. 792), are not readily 
accessible and usable to handicapped 
persons. 


§ 33.13 Intimidation and retaliation 
prohibited. 

No person may discharge, intimidate, 
retaliate, threaten, coerce or otherwise 
discriminate against any person because 
such person has filed a complaint, 
furnished information, assisted or 
participated in any manner in an 
investigation, review; hearing or any 
other activity related to the 
administration of, or exercise of 
authority under, or privilege secured by 
section 504 and the regulations in this 
Part. 


{FR Doc. 85-15655 Filed 7-1-85; 8:45 am} 
BILLING CODE 4510-23-M 


Occupational Safety and Health 
Administration 


29 CFR Part 1910 
[Docket No. S-700 A} 


Powered Platforms for Exterior 
Building Maintenance; Reopening of 
Comment Period 


AGENCY: Occupational Safety and 
Health Administration (OSHA), Labor. 


ACTION: Reopening of comment period. 


sumMaARY: The Occupational Safety and 
Health Adminstration (OSHA) is 
reopening the comment period to receive 
written comments on the Preliminary 
Regulatory Impact Assessment (PRIA), 
which was prepared for the proposed 
revision of the standard concerning 
powered platforms. 


DATE: Written comments of this notice 
must be postmarked by August 1, 1985. 


ADDRESS: Written comments should be 
submitted, in quadruplicate, to the 
Docket Officer, Docket S-700 A, Room 
N-3670, Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue, 
Washington, D.C. 20210, Telephone: 
(202) 523-7894. 

Copies of the PRIA will be available 
from the Docket Office at the address 
listed above. 
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FOR FURTHER INFORMATION CONTACT: 
Mr. James Foster, U.S. Department of 
Labor, OSHA, Room N3637, 200 
Constitution Avenue NW., Washington, 
D.C. 20110. Telephone (202) 523-8151. 
SUPPLEMENTARY INFORMATION: 

OSHA published a Notice of Proposed 
Rulemaking on January 22, 1985 (50 CFR 
2890) which proposed to revise the 
safety standards for powered platforms 
used to maintain building exteriors. 
Written coments and requests for a 
hearing were to be received by March 
25, 1985. The deadline for comments 
were subsequently extended until June 
3, 1985 (50 CFR 15756, April 22, 1985). 

It has been brought to OSHA's 
attention that a copy of the PRIA was 
not available for public review in the 
OSHA Docket Office during the 
comment period. Subsequently, a copy 
of the PRIA was submitted to the record 
as Exhibit 8. In order to provide an 
opportunity for comment and to 
encourage the fullest development of the 
record, OSHA is reopening the period in 
which to file written comments on the 
PRIA. Copies of the PRIA will be 
available, upon request, from the Docket 
Office, Docket S-700 A, Room N3670, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, D.C. 20210. Telephone: 
(202) 523-7894. Comments on the PRIA 
must be submitted to the Docket Office 
by August 1, 1985. 

Submission of comments on other 
issues were to have been submitted to 
the Docket Officer by June 3, 1985. 

Authority: This document was prepared 
under the direction of Robert A. Rowland, 
Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 


(Sec. 6{b), 84 Stat. 1593,(29 U.S.C. 655): 29 CFR 
Part 1911, Secretary of Labor's Order No. $- 
83 (48 FR 35736)) 

_Signed at Washington, D.C. this 26th day of 
June 1985. ‘ 
Robert O. Rowland, 
Assistant Secretary of Labor. 
[FR Doc. 85-15800 Filed 7-1-85; 8:45 am] 
BILLING CODE 4510-26-M 


POSTAL RATE COMMISSION 
39 CFR Part 3001 
[Docket No. RM 85-2] 


Rules of Practice and Procedure 
Governing Workpapers and Computer- 
Generated Evidence " 


June 18, 1985 
AGENCY: Postal Rate Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Commission has 
reviewed certain of its rules of practice 
and procedure following the completion 
of Docket No. R84-1, the most recent 
omnibus postal rate case. Subpart A, 
Rules of General Applicability, 39 CFR 
3001.1-43 and Subpart B, Rules 
Applicable to Requests for Changes in 
Rates or Fees, 39 CFR 3001.51-56 have 
been examined to ascertain whether 
improvements could be made which 
would reduce either the time or expense 
involved in analyzing evidence 
presented in support of proposed 
changes in rates or fees. We have 
identified three areas where 
amendments to our rules would expedite 
review of evidence submitted in future 
cases. We propose adding explanatory 
detail to Rule 54{o) of our Rules of 
Practice, which relates to workpapers 
submitted by the participants in our 
proceedings; making ceriain refinements 
to Rules 31({k)(3)(i) and Rule 54{h), which 
relate to computer-generated evidence 
submitted by participants; and making 
certain additional, technical 
amendments to Rule 54. 
DATE: Comments must be received 
by August 16, 1985. 
ADDRESS: Comments and 
correspondence relating to this notice 
should be sent to Charles L. Clapp, 
Secretary of the Commission, Suite 300, 
1333 H Street, NW., Washington, D.C. 
20268 (telephone: 202/789-6840). 
FOR FURTHER INFORMATION CONTACT: 
David F. Stover, General Counsel, Postal 
Rate Commission, Suite 300, 1333 H 
Street, NW., Washington, D.C. 20268: 
(202) 789-6820. 
SUPPLEMENTARY INFORMATION: When 
the Postal Service files a request for 
changes in rates, it submits a large 
amount of numerical data to the 
Commission. The numerical data relate 
to several different subjects. The Postal 
Service submits financial data 
concerning its expenditures during the 
most recently completed fiscal year; it 
submits statistical data that allocate the 
expenditures among classes of mail; it 
submits proposals for modifying the 
historical cost allocations to bring them 
into line with the Service’s economic 
theories of ratemaking; it submits 
projections of the number of pieces of 
each type of mail that the Service 
expects to handle for several years in 
the future; it submits projections of its 
expenditures for several years into the 
future, and it allocates those projected 
expenditures among classes of mail. 
Finally, the Postal Service submits 
proposed rates for all types of mail. 
These proposed rates are designed to 
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ensure that each type of mail covers the 
projected expenditures that have been 
allocated to it as well as to ensure that 
the total revenues of the Postal Service 
equal the total costs of the Postal 
Service. 

At the time of filing a request for 
changes in rates or classifications, the 
postal Service may submit tens of 
thousands of pages of testimony, 
exhibits workpapers, and library 
references. These documents are 
intended to explain each of the various 
kinds of data described above. The 
Commission is obliged to digest the 
Postal Service's initial filing and reach a 
decision on the Postal Service’s 
proposed rates within ten months. 
During this ten months the Commission 
is also obliged to provide a hearing to 
any person who desires to participate in 
such a hearing and who is affected by 
the Postal Service’s proposed rate 
changes. The hearing process may result 
in the generation of tens of thousands 
more pages of testimony, exhibits, 
workpapers and library references. 
Providing a hearing on, and then 
analyzing and evaluating, this 
“mountain” of data in the ten months 
allowed to the Commission is a 
formidable task. ‘ 


A. Workpaper Rule 


To expedite this process, the 
Commission has adoted several rules of 
practice. One of the rules that is 
essential to the expedited analysis of 
Postal Service filings is Rule 54{0)(4). 
This rule requires that parties’ testimony 
be accompanied by workpapers that are 
sufficiently annotated to allow a’ 
reviewer to trace any number not 
derived in the testimony or workpaper 
itself, back to published documents or to 
primary data sources. Without*more 
complete compliance with this rule, the 
Commission and the parties cannot 
expect to analyze future USPS 
evidentiary submissions efficiently and 
expeditiously. One purpose of this 
proposed rulemaking is to make the 
cross-reference and citation 
requirements of Rule 54(0)(4) plain and 
unmistakable. 

Although there are numerous 
examples that could be used, we will 
examine Library Reference D-89 
provided by Postal Service witness 
Reynolds in Docket No. R84-1 to 
illustrate the difficulty encountered by 
the analyst when requirements of Rule 
54(o)(4) are not completely met. 

In Docket No. R84—1 Postal Service 
witness Lee presented testimony on 
several cost reduction programs. 
Witness Lee testified that each of the 
several cost reduction programs would 
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produce savings in fiscal years 1983, 
1984, and 1985. Witness Reynolds 
allocated the cost savings to classes and 
subclasses, and calculated indirect cost 
savings. Witness Reynolds’ workpapers 
did not, however, show how half of the 
cost reduction programs’ savings were 
allocated to Cost Component 3-1, Mail 
Processing Direct Labor. Compare 
Reynolds Workpapers 1A, pp. 171-72; 
2A, pp. 201-02, and 4A, pp. 200-01 
(single column of numbers for cost level 
changes) with Library Reference D-89 
(multiple columns of numbers for cost 
level changes). Nor did witness 
Reynolds’ workpapers identify the 
source of the dollar amounts of cost 
savings for the various cost reduction 
programs. See Reynolds Workpapers 
5A, 5B, and 5C, Cost Segment 3. 

The only information having a bearing 
on the sources and treatment of the 
savings resulting from cost reduction 
programs was the summary description 
in Section 1F of Witness Reynolds’ 
direct testimony. USPS-T-19, pp. 16-18. 
But this description failed to identify the 
source of the dollar savings from cost 
reduction programs. Nor did it provide 
sufficient detail to enable a reviewer to 
replicate witness Reynolds’ allocations 
to Cost Component 3-1. 

Eventually Witness Reynolds stated, 
in response to an interrogatory, that the 
source of the dollar amount of savings 
from cost reduction programs was the 
workpapers of witness Lee. Witness 
Lee, in response to the same 
interrogatory, provided workpapers 
showing how the dollar value of the cost 
savings had been calculated from 
estimates of workhour savings. Witness 
Lee, however, did not provide any 
information on how the workhour 
savings had been derived. See Tr. 7/ 
2212-17; 2305-10. But see Tr. 7/2190-91 
(retro-fitted facer-canceler cost 
reduction explained but without precise 
quantification). 

In addition to providing the source of 
the cost savings appearing in his 
Workpaper 5, witness Reynolds also 
provided a “representative numerical 
example” of how he allocated cost 
savings to classes and subclasses, and 
how he calculated indirect cost savings 
from cost reduction programs. Tr. 7/ 
3025. But this “representative numerical 
example” did not show how cost 
reductions affecting Cost Component 3- 
1 had been allocated. 

Almost three months after its request 
for new rates was filed, the Postal 
Service provided a document in 
response to an interrogatory showing 
separate allocations of individual cost 
reductions affecting Cost Component 3- 
1. See Library Reference D-89. Although 
Library Reference D-89 presents each 


separate distribution key that was used 
to allocate cost reductions within Cost 
Component 3-1, that document does not 
provide sources for those distribution 
keys. Only through an exhaustive and 
time-consuming examination of an 
enormous quantity of documentation for 
witness Reynolds’ computer programs, 
was the Commission staff able to infer 
how some distribution keys had been 
developed. 

This would not have been necessary if 
witness Reynolds’ workpapers had 
complied fully with Rule 54(0)(4). That 
rule has two elements. One is a 
requirement that numbers, if not derived 
in the testimony or workpaper under 
consideration, be cross-referenced to 
other testimony or other published 
documents. The second element is the 
requirement that the workpaper cite the 
primary data source from which the 
number was obtained, if the number 
was not obtained from a published 
document. This is essentially what 
Library Reference D-89 provided by 
witness Reynolds consists of. It witness 
Reynolds’ workpapers had complied 
with the intent of current Rule 54(o)(4), 
this essential information would have 
been available at the outset of the 
proceeding, rather than after the close of 
the discovery period. 

Because of the failure of witness 
Reynolds to provide workpapers fully 
complying with Rule 54(o)(4), 
participants and the Commission staff 
had to devote significant amounts of 
time and resources to decode arcane 
computer-program documentation in 
order to discover the basic sources of 
data used for Postal Service cost 
projections. This should not be 
necessary, particularly where the 
Service has shown itself capable of 
producing easily understood 
spreadsheets like Library Reference D- 
89, and where current data-base 
management systems would allow the 
Service to include citations to source 
documents as part of its presentations of 
numerical data. 

To make it clear what kind of cross- 
references and citations are required by 
Rule 54(o0)(4), and to encourage the 
Postal Service to fully conform to it, we 
have provided an illustration of 
references and citations satisfying that 


~Rule in Appendix A. Appendix A 


presents one year of cost projections for 
Cost Component 3-1, and is based on 
Library Reference D-89. In addition, we 
propose that the language of Rule 
54(0)(4) be refined as indicated in the 
proposed text below. 


B. Computer Evidence Rule 


PRC Order No. 425 (47 FR 12794-97) 
adopted Rule 31(k)(3) of our Rules of 
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Practice. That rule specifies certain 
information and documentation that is 
necessary to establish a proper 
foundation for the results of computer- 
based studies that parties propose to 
rely upon in our proceedings. In 
standardizing these foundation 
requirements for computer-based 
evidence the Commission had two main 
goals. One was to assure that computer- 
based evidentiary submissions will meet 
the threshold level of reliability that 
both civil and administrative 
proceedings require. The other was to 
minimize the area of dispute over what 
supplementary material must be 
provided with computer-based 
submissions, and the form in which it 
must be provided, in order to reduce the 
time and resources that such disputes 
consume in our proceedings. 

As we have indicated in our 
discussion of Rule 54(o)(4), above, our 
general rate proceedings are detailed, 
complex and cover a wide range of 
issues. Yet they are also subject to a 
very tight 10-month statutory deadline. 
Consequently, parties ordinarily have 
discovery periods of as little as four-to- 
eight weeks (depending upon whether 
the computer-based submission is from 
the Postal Service or the intervenors) in 
which to analyze, test, and evaluate 
complex computer models before the 
witnesses supporting the model are 
presented for cross-examination. 

Acknowledging this difficult 


-circumstance, the basic objective of 


Rule 31(k)(3) is to put sufficient 
information and documenation in the 
hands of the participants at the outset of 
the discovery period to enable them to 
independently replicate computer- 
generated results offered in evidence. If 
this is not done, and a complex 
computer model is involved, neither the 
Commission nor the parties will be able 
to conduct meaningful cross- 
examination of the computer model by 
the time that the supporting witness is 
scheduled to appear. Because Rule 31 
(unlike the filing requirements of Rule 
54) is a general rule of evidence, these 
principles apply regardless of the 
identity of the sponsoring party. 

Docket No. R84—-1 was our first 
general rate proceeding under new Rule 
31(k)(3). Our efforts to achieve the basic 
objective of the rule met with mixed 
results. With respect to the Postal 
Service’s cost projection, or “roll 
forward”, computer program, 
documentation was extensive and 
helpful, yet replication of the program 
results still required several months of 
diligent effort by the Commission staff, 
due to the format in which the Postal 
Service submitted its documentation. 
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With respect to the Posial Service's 
Mail Processing Cost Model (MPCM), 
however, critical documentation 
required by Rule 31(k)(3), including a 
hard copy listing of the MPCM source 
code, was never provided. As a result, 
authentication, replication and 
validation of the MPCM while Docket 
No. R84—-1 was pending was impossible. 
Accordingly, the Commission struck the 
testimony that relied upon the MPCM 
from the record for lack of an adequate 
foundation. PRC Orfer No. 562 issued 
May 30, 1984, pp. 7-17. 

There are several reasons why the 
objective of the Rule was frustrated with 
respect to the MPCM in Docket No. R84— 
1. In this rulemaking context, however, 
post failures to comply with Rule 
31{k}(3) need not occupy us; we are 
concerned with potential future 
improvements. It has become apparent 
to the Commission that full compliance 
witht the Rule still might not have put 
parties in the position that the Rule 
intends, and that due process requires, 
despite the parties’ diligent and good 
faith efforts to discover and analyze 
documentation needed to understand 
the Postal Service’s computer-based 
evidence. Rule 31(k}{3) intends that 
parties be able to authenticate, 
replicate, and validate a computer- 
generated result by the time that such 
result is to be offered-in evidence and 
cross-examination of the sponsoring 
witness is to take place. 

Several parties, including Time, Inc., 
Magazine Publishers’ Association 
(MPA), and Direct Marketing 
Association (DMA), undertook timely 
and extensive discovery in an effort to 
authenticate, replicate and validate the 
MPCM. See Order No. 562, issued May 
30, 1984, p. 5-12. It became apparent that 
traditional discovery procedures, 
consisting of rounds or written 
interrogatories and follow up 
interrogatories, which can become 
interspersed with extensive motion 
practices, may be too cumbersome to 
elicit the technical information 
necessary to do this within the normal 
discovery period. It became apparent 
that for computer models of the MPCM's 
complexity, the parties are unlikely to 
be able to achieve the Rule’s objective 
despite diligent and good faith discovery 
efforts, unless an expert thoroughly 
versed in the design and operation of 
the program is made available to 
answer the parties’ technical question 
orally, in an informal conference setting, 
at the beginning of the discovery period. 

Accordingly, we are proposing that a 
provision be added to the list of 
presumptively necessary information to 
be provided upon request, that is found 


in paragraphs (a) through (h} of current 
Rule 31(k)}(3). That provision would be 
designated paragraph (i). It would make 
a technical conference procedure of a 
very specialized nature available to the 
party seeking to replicate the computer- 
generated result submitted by another 
party. Such a conference, in order to 
remain procedurally and substantively 
distinct from cross-examination, would 
be off-the-record, and carefully limited 
in scope to information that is 
reasonably necessary to allow 
independent replication of the program 
by the party requesting the conference. 
Questions that are not essential to 
determine what operations a program 
performs, how it performs them, and 
how an independent analyst may 
replicate them, would be addressed by 
traditional discovery procedures. Rather 
than this proposed addition to Rule 
31(k)(3). 

By describing such conferences as 
“off-the-record”, the Commission means 
that although the proceedings of such a 
conference might be recorded, no 
information or data disclosed at such a 
conference could be admitted as record 
evidence without first clearing the same 
hurdles that any other information must 
clear before it may be admited into the 
record, i.e., being reflected in answers to 
formal written or oral cross- 
examination, requests for admissions, or 
stipulation. These have been in the past, 
and remain, the normal procedural 
ground rules for technical conferences 
generally in Commission proceedings. 
Therefore, the provision in proposed 
paragraph 31(k)(3)(i)} differs from 
technical conferences generally in that 
its availability, and its specialized 
subject matter and scope, would be 
regularized by rule. The evidentiary 
procedures that would apply are those 
that apply to technical conferences 
generally. 

Our experience with the MPCM 
controversy in Docket No. R84—1 also 
suggests that a refinement in the 
documentation requirements of Rule 
31{k}(3} would be useful. In that docket, 
the Postal Service provided a computer 
tape purporting to contain the MPCM 
program and data files. It also provided 
a page of Job Control Language (JCL) 
statements with instruction for 
duplicating the tape. The Postal Service 
seemed to be under the impression that 
it had provided JCL of a quite different 
nature, i.e., }CL for executing the MPCM 
program. See PRC Order No. 562, issued 
May 30, 1984, pp. 9-12. Generalizing 
from this experience, we think that it - 
will avoid confusion in the future if we 
spell out in the Rule what is expected in 
this regard. 
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Accordingly, we propose to add 
language at the end of section 31(k)(3)(i) 
that makes it clear that a hard copy 
listing and description of each machine- 
readable data- or program-file on the 
tape, or in the user area that a party 
provides, must be provided in response 
to the Rule. The additional language that 
we propose would also make it clear 
that hard-copy instructions for printing 
out any text-format data- or program- 
files (such as ASCH or EBCDIC) must be 
furnished, and that hard-copy 
instructions for executing any machine- 
code files (such as JCL) must be 
furnished whenever machine-readable 
files are provided in response to the 
Rule. 


C. “Roll-Forward” Program 


The “roll forward” program is the 
computer program that projects base- 
year costs to the test year in our major 
rate and classification proceedings. As 
we mentioned above, the “roll forward” 
program submitted by the Postal Service 
in Docket No. R84-1 was extensively 
documented, yet still required several 
months of analysis by Commission staff 
in order to replicate it. 

The reasons that it could not be 
replicated by diligent and good faith 
efforts within the discovery period 
available in Docket No. R84—1 have less 
to do with specific deficiencies with the 
documentation under Rule 31(k)(3) than 
with the fact that the particular format 
selected for submitting the 
documentation was not conducive to 
independent analysis. 

In Docket No. R841, the Postal 
Service's “roll-forward” computer 
program was documented with the 
following materials: 


—USPS LR-D-37, RCA/Roll-Forward 
Systems Documentation. Describes 
the various operations performed by 
the USPS cost programs. 

—USPS LR-D-38, Listing of Cobol 
Programs, Job Control Language, and 
Command Procedures used in RCA/ 
Roll-Forward System. Lists the 
various USPS cost programs. 

—USPS LR-D-39, Listing of Input Data 
Files Which Control Cost 
Development and Cost Reports. Lists 
numerical factors used in the roll- 
forward process. 

—USPS LR-D-40, RCA/Roll-Forward 
Processing Information Reports. Lists 
all operation codes, numerical factor 
codes, and distribution keys used in 
calculating short-run and longer-run 
costs for each cost component in each 
time period. 

—USPS-T-7, Workpapers of Bryan A. 
Bailey. Lists USPS Base Year 
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attributable costs by subclass and 
component. 

—USPS-T-19, Workpapers of John A. 
Reynolds. Lists USPS attributable 
costs for FY 1983, FY 1984, Test Year 
Before Rates, and Test Year After 
Rates. 


With a few minor exceptions, these 
voluminous (over 5,000 pages) 
documents provided enough information 
to allow the Commission staff or a party 
to independently replicate the Postal 
Service’s cost forecasts shown in the 
workpapers of witness Bailey (USPS-T- 
7) and witness Reynolds (USPS-T-19). 
Based on the experience of the 
Commission staff, however, the process 
required to perform this replication was 
extremely tedious and time-consuming. 
As discussed below, we believe that this 
process could be simplified considerably 
if the Service provided certain 
additional documentation items. 


Jilustration of Replication Process 


One of the first steps of the replication 
process is to create a file containing the 
Service's Base Year attributable cost 
matrix (shown in witness Bailey's 
Workpaper 9) in a format suitable for 
the user’s particular computer system. 
The Postal Service provided a computer 
tape containing this Base Year Matrix in 
a format suitable for use on an IBM 
mainframe computer. A different 
machine format was required, however, 
for the Commission to be able to use its 
in-house microcomputer system for the 
roll-forward computations. The re- 
formatted Base Year data could be 
obtained either by 1) taking the Postal 
Service's tape to a data center utilizing 
an IBM mainframe, and then developing 
a procedure for copying the required 
data to a floppy disk compatible with 
the Commission's computer; or 2) 
keypunching the data directly into the 
Commission's computer. Both options 
would have required a significant 
amount of time and personnel resources; 
the Commission staff ultimately chose 
the second method because it appeared 
to be the quickest. 

To illustrate the difficulties of 
replicating the various cost components 
using USPS Library References D-37, D- 
38, D-39, and D-40, as well as the two 
sets of workpapers, we will describe the 
steps required to perform the roll- 
forward calculations associated with a 
single “Effect”, the Cost Level Effect, for 
a single cost component, Posfmasters— 
EAS 22 and Below (Cost Segment 1). 
Frequent reference will be made to page 
1 of the attached Appendix B, which is a 
copy of the first page of the Fiscal Year 
1984 section of USPS LR-D-40. The 


format of this page is described at 2-3 of 
Appendix B. 

The first row of the “Cost Level” 
column for this cost component 
indicates that a mathematical operation 
specified by Control Number (CN) 1 
with operand (OP) 0001F should be 
performed.’ By consulting the “User's 
Guide” in Section 1 of USPS LR-D-40, 
we find that Control Number 1 is used in 
Program ALA460. Turning to the 
narrative description of Program 
ALA460 in Section 14 of USPS LR-D-37, 
we find at page 90 that Control Number 
1 is a subroutine in Progam ALA460 that 
multiplies a single component by a * 
factor. This finding is confirmed by 
examining the relevant section of the 
COBOL program listing presented at 
172-173-of USPS LR-D-38. After 
considerable searching through pages of 
unlabeled data files, we find a listing of 
file BEN2FACT at page 27 of the fourth 
section of USPS LR-D-39, where the 
constant factor associated with operand 
0001F is seen to be 0.078209. We can 
now reach the hypothesis that the FY 
1984 “Cost Level Effect” for this 
component is calculated by multiplying 
the FY 1983 total costs for the 


component by the above constant factor. 


This hypothesis is confirmed by 
checking with the numerical results 
shown at 65-68 of Workpaper 2A of 
USPS-T-19. 

By following through another chain of 
documentation, we learn that the next 
row of the Cost Level column for this 
component (containing the entries “RT 
083 0251T”’) simply indicates that the 
results of the above-described 
calculation should be added to column 
0251, which is a column containing the 
total costs for the three components of 
Cost Segment 1. 

It should be noted that the above 
calculations require only two “rows” or 
subroutine calls. To perform the 
complete roll-forward process fora 
single time period requires several 
thousand such subroutine calls, each 
one requiring the same search of the 
various library references to form a 
hypothesis concerning the actual 
calculation procedure, then computing 
hypothetical results, then comparing the 
hypothetical with the actual numerical 
results, and finally, restarting the 
procedure if the two sets of results fail 
to agree. 


Proposed Modifications 


The “roll forward” program is one that 
we expect to continue to be an essential 
part of any general rate filing submitted 


This coding informaiton is also presented in 
Section 4 of USPS LR-D-39 in file VBL1 (page 15 of 
the second subsection), but in a more cryptic form. 
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by the Postal Service. Because the 
reasons that we were unable to readily 
replicate the “roll forward” program had 
more to do with the particular format in 
which the Postal Service chose to cast 
its documentation, than with its 
compliance with Rule 31({k}({3), we think 
that the best approach for making “roll 
forward” programs that are submitted in 
future proceedings replicable within the 
discovery period is to standardize the 
format in which documentation for that 
particular program must be submitted, 
rather than try to adapt the general 
computer evidence rule to fit this unique 
problem. Therefore, we propose to 
standardize the format in which the “roll 
forward” program should be submitted, 
in order to expedite its replication in 
future proceedings. 

1. Annotated Glossary of Input Data 
Files. One of the more time-consuming 
activities of the replication process for a 
particular time period was trying to 
locate the appropriate input data file or 
files containing the coding information 
and constant factors required for 
calculating the various cost components. 
OCA interrogatory T19-17 asked 
witness Reynolds for a “glossary of data 
files used in the roll-forward program.” 
The response to this interrogatory 
mentioned where the name of each data 
file and the record formats for each kind 
of input data could be found. Mention 
was also made of the JCL (IBM Job 
Control Language) used to “create a 
complete set of all data files and 
programs used in the RCA/Roll-Forward 
System.” 

In our view this OCA interrogatory 
and the subsequent USPS response 
illustrate the need for an annotated 
glossary of data files to be submitted 
with the other documentation. For each 
time period of the roll-forward process, 
this glossary should contain the 
following: 

a. The name of each input data file. 

b. A general description of each file in 
relation to the roll-forward process (e.g., 
file BEN2FACT contains the constant 
factors used for various roil-forward 
effects). , 

c. The format for each kind of data 
record in the file. 

d. For each distinct format type used 
in the file, a brief description of each 
data item included in the format. 


Redundant information need not be 
included; for example, if certain files are 
virtually identical in two or more time 
periods, the above detailed information 
should only be provided for the first file, 
while subsequent file descriptions 
should refer to the documentation for 
the first file. This annotation 
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requirement appears as proposed Rule 
54(h)(5)(v)(a), below. 

2. Mathematical Description of Roll- 
Forward Subroutines. As mentioned 
above, part of the replication process 
involves understanding the exact 
mathematical steps applied by each 
“roll-forward” subroutine. This 
understanding can be gained by 
examining a narrative description of the 
subroutine in USPS LR-D-37 or the 
COBOL program listing of the 
subroutine in USPS LR-D-38. For most 
subroutines, the narrative description is 
sufficiently detailed; in some complex 
cases, however, familiarity with the 
COBOL programming language would 
be necessary to “decode” the 
subroutine. To avoid the requirement 
that an interested party be familiar with 
a particular computer language, we 
believe that the steps performed in each 
subroutine should be described in the 
form of mathematical equations. With 
this approach, the equations could be 
understood and translated into a 
programming language of the user's 
choice. 

To illustrate this alternative form of 
documentation, the narrative description 
of a particular USPS roll-forward 
subroutine is shown at page 4 of 
Appendix B, while the mathematical 
equation for the same subroutine is 
presented at page 5 of Appendix B 
(Subroutine 8). The source for the 
mathematical equation is PRC Library 
Reference 2 in Docket No. R80-1; this 
library reference presents 
documentation in equation form for all 
subroutines used in the Service's roll- 
forward model for Docket No. R80-1. 
The requirement that each subroutine in 
the roll-forward program be 
accompanied by the mathematical 
equation that it embodies appears as 
proposed rule 54(h)(5)(v)(b) below. 

3. Base Year Cost Matrix on an MS- 
DOS Diskette. As discussed above, the 
Postal Service provided a copy of the 
Base Year attributable cost matrix and 
all other data files on several IBM- 
mainframe compatible computer tapes. 
The Postal Service should also provide 
to the Commission staff and those 
interested participants who rely on 
personal (micro) computers for their 
data processing needs, a copy of the 
Base Year matrix on a 5 inch floppy 
diskette in MS-DOS format. 

We realize that the Service cannot be 
expected to provide copies of their data 
files in all possible machine formats. 
The MS-DOS format, however, is 
probably the leading candidate for an 
alternative format for those without 
convenient access to an IBM mainframe. 


It is compatible with the popular IBM 
line of personal computers as well as a 


variety of compatible machines. We 
note that the Postal Service itself 
submits its computer-generated data in 
our proceedings in several machine 
formats. Postal Service witness Tolley, 
for example, submitted an MS-DOS 
format diskette as a library reference in 
Docket No. R84-1. Given the mix of 
machine formats used by the Service 
itself, reformatting of some of the Postal 
Service's computer-generated 
submissions is unavoidable if the 
independent analyst is to replicate all of 
the Postal Service’s computer-generated 
results. It therefore appears reasonable 
to require the Postal Service to perform 
the limited amount of machine 
reformatting of the “roll forward” 
program that is specified in proposed 
Rule § 3001.54(h)(5)(v)(c), below. 


List of Subjects in 39 CFR Part 3001 


Administrative practice and 
procedure, Rates and fares. 


Wherefore, we propose that our Rules 
of Practice and Procedure be amended 
as follows: 


PART 3001—RULES OF PRACTICE 
AND PROCEDURE 


1. In § 3001.31, paragraph (k)(3)(i) 
(introductory text) is revised; paragraph 
(k)(3){i)() is added; and the 
undesignated text at the end of 
paragraph (k)(3)(i) is revised to read as 
follows: 


§ 3001.31 Evidence. 

(k) Introduction and reliance upon 
studies and analyses—* * * 

(3) Computer analyses. (i) In the case 
of computer studies or analyses which 
are being offered in evidence, or relied 
upon as support for other evidence, a 
foundation for the reception of such 
materials must be laid by furnishing a 
general description of the program that 
includes the objectives of the program, 
the processing tasks performed, the 
methods and procedures employed, and 
a listing of the input and output data and 
source codes (or a showing pursuant to 
section (k)(3)(iii) hereof as to why such 
codes cannot be so furnished) and such 
description shall be furnished in all 
cases. For the purpose of completing 
such foundation, the following 
additional items shall be deemed 
presumptively necessary and shall be 
furnished upon request of a participant, 
the Commission, or the presiding officer, 
unless the presumption is overcome by 
an affirmative showing. 
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* * * * * 


(/) an expert on the design and 
operation of the program shall be 
provided at a technical conference to 
respond to any oral or written questions 
concerning information that is 
reasonably necessary to enable 
independent replication of the program 
output. 

Items (d) and (f) shall be provided either 
in the form of magnetic tape or through 
access to a time-sharing service, at the 
option of the provider. Any machine- 
readable data file or program file so 
provided must be identified and 
described in accompanying hard-copy 
documentation. Where such files are in 
text format, they must be accompanied 
by hard-copy instructions for printing 
them. Where such files are in machine 
code, they must be accompanied by 
hard copy instructions for executing 
them. 


- + * * * 


2. In § 3001.54 paragraph (h)(5)(v) is 
added; and paragraph (0)({4) is revised to 
read as follows: 


§ 3001.54 Contents of formal requests. 


* * * * * 


(h) Separation, attribution, and 
assignment of certain costs. 


* * . * * 


(5) The cost forecasting or “roll 
forward” model shall be provided. It 
shall include the following items: 


* * 7 * . 


(v) If the “roll forward” model is 
submitted in the form of a computer- 
generated model, it shall include: 

(a) An annotated glossary of input 
data files, to include, for each time 
period— 

(i) the name of each input data file, 

(ii) a general description of each file in 
relation to the “roll forward” process, 

(iii) the format for each kind of data 
record in the file, 

(iv) for each distinct format type used 
in the file, a brief description of each 
data item included in the format. 

(b) A hard-copy description, in the 
form of a mathematical equation, of 
each subroutine in the program. 

(c) A copy of the Base Year 
attibutable cost matrix on a 5-inch 
floppy diskette in MS-DOS format. 


* * * * 


(o) Workpapers. 


* ° * 


* 


(4) Workpapers shall include citations 
sufficient to enable a reviewer to trace 
any number used but not derived in the 
associated testimony back to published 
documents or, if not obtained from 
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published documents, to primary data 
sources. Citations shall be sufficiently 
detailed to enable a reviewer to identify 
and locate the specific data used, e.g., 
by reference to document, page, line, 
column, etc. The citations themselves, or 
a cross-reference to a specific page, line, 
and column of a table of citations, shall 
appear on each page of each workpaper. 
By the Commission. 
Charles L. Clapp, 
Secretary. 
Note. Appendices A and B will not appear 
in the Code of Federal Regulations. 
BILLING CODE 7715-01-M 
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APPENDIX A 
Ideal Rollforward Presentation (Coep. 3-1 Example) ($000) 


(E) (F) (6) (H) (1) (J) (K) (lL) (mM) 
SETSTLSELEL TALL A TITS LATTE STE ASSESS TESST LTTE TTT LTT TEESE TTL STs Tass ts 
BY82 FY83 FY83 FY83 FY83 FY83 FY83 FY83 FY83 

COST COST MAIL MAIL SUBTOTAL INTER- QUAL. CON. SCHED. & 

LEVEL LEVEL VOLUME VOLUME MEDIATE COST STAFFING 

FACTOR CHANGE FACTORS = CHANGE KEY REDUCTION COST RED. 
SEESTELELTTTALT AIST A TTT LAAT TESST SSS TLE STRATE T SSeS TESST Teese Teese ee Ts 


173 
18 


Mm 


21 1CL Lttr/Par 2802575 0.06206 173928 -0.006643  -19773 2956730 0.5721252 
22 ICL Presort Lttr/Par 240804 0.06206 14944 0.21717 55541 311289 0.0602342 
23 ICL Govt Postal Cards 3429 0.06206 337 0.18627 1074 6840 0.0013235 
24 ICL Private Post Cards 49353 0.06206 3063 0, 06541 3429 35844 0.0108058 
25 iCL Presort Cards 5780 0.06206 359 0.07283 447 6586 -0.0012743 
26 Priority Mail 79874 0.06206 4957 0.04676 3967 88798 0.0171822 
27 Express Mail 31195 0.06206 1936 0.27979 $270 42401 0.0082045 
28 Mail grams 7038 0.06206 437 -0.10643 -7% 6679 0.0012924 
29 2CL Within County 14568 0.06206 904 0.02146 332 15804 0.0030580 
30 2CL Requiar Rate Pubs 162368 0.06206 10077. 0.02735 4716 =: 177161 0.0342805 
31 2CL Nonprofit Pubs 38280 0.06206 2376 «= -0. 1685 -6850 33805 0.0065412 
32 2CL Classroos Pubs 1525 0.06206 95 0.38093 617 2237 0.0004327 
33 2CL Transient 10102 0.06206 627 -0.11043 1185 9544 0.0018467 
34 3CL Single Piece 59418 0.06206 3687 -0.16319 -10298 52807 0.010218! 
35 3CL BRR Car Presort 146013 0.06206 9062 0.19875 3082! © 185896 0.0359705 
36 3CL BRR Other 452764 0.06206 28099 0.06235 29982 © 510844 0.0988480 
37 3CL BRN Car Presort 9227 0.06206 573 0.10495 1028 10828 0.0020952 
38 3CL BRN Other 183705 0.06206 11773 -0.00311 “627 =. 200851 0.0388646 
39 4CL Parcels Zone Rate 74302 0.06206 4611 -0.01792 ~1414 77499 0.0149960 
40 4CL Bound Prot Matter 10316 0.06206 640 = 0.0059 65 11021 0.0021325 
41 4CL Spc Rate 63603 0.06206 3947-0, 11156 ~7536 60014 0.0116127 
42 4CL Library Rate 14786 0.06206 918 6.01102 173 13877 0.0030721 
43 & Penaity-USPS 19871 0.06206 1233 -0.05075 -1071 20033 0.0038764 
44 & Penalty-Other 108320 0.06206 6722 -0.05075 -5838 109204 0.0211308 
45 6 Franked-Cong 7003 0.06206 435 -0.31228 -2323 Si15 0.0009897 
46 & Franked-Other 2440 0.06206 151 -0.31221 809 1782 0.0003448 
47 Free Mail 3259 0.06206 0.22409 776 4237 0.0008198 
48 I Surface Lttr/Card 22036 0.06206 -0.02475 -579 22824 0.0044164 
49 I Surface Other 15383 0.06206 0.02475 404 13933 0.0030830 
50 I Surface Pub 2CL 1523 0.06206 -0.02475 -40 1577 0.0003052 
Si I Surface Parcel Post 12046 0.06206 -0.02468 316 12478 0.0024144 
52 I Air Lttr/Card 46307 0.06206 0.02475 -1217 47364 0.0092809 
53 I Air Other 7518 0.06206 ~0.02476 -198 7787 0.0015067 
54 I Air Parcel Post 4732 0.06206 0.02493 “125 4900 6.0009482 
55 Registry 0.06206 0.0375 0 0 0 
56 Certified 24302 0.06206 0.01515 391 26201 0.0050699 
57 Insurance 139 0.06206 0.02147 3 151 0.0000291 
58 COD 3318 0.06206 0.12135 -428 3096 0.000599! 
59 Special Delivery 0.06206 0.12753 0 0 0 
60 Money Orders 0.06206 0.04582 0 0 0 
61 Stamped Envelopes 0.06206 0.00198 0 0 0 
62 Special Handling 103 0.06206 -0.22107 -24 85 0.0000164 
63 Post Office Box 658 0.06206 41 0.07976 56 755 0.0001460 
64 Other 41898 0.06206 2600 0° 0 44498 0.0086103 
65 Long Run & Fixed 0.06206 0 0 0 0 0 
0 
Total Attributable 4789881 297260 80836 5167977 
68 Total Costs 4789981 297260 80836 9167977 
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Explanation of Sources and Derivations 


Coluan Rows Source or Derivation 


21-65: Exh. USPS-_, page_» col.» row_ 
67: Exh. USPS-_, page_, col. _» -row_ 
68: Exh. USPS-_, page_, col.» row_ 


21-65: Witness __, w/p_» vol._» page_» col.» row_ 
67: N/A 
68: N/A 


21-65: Prod. cols. E & F 
67: Sum rows 21-64 
68: Sum rows 65 & 67 


21-65: Witness _,» w/p_» vol._» page» col.» row. 
67: N/A 
68: N/A 


21-65: Prod. cols. H & (sum cols. E & 6) 
67: Sum rows 21-64 
68: Sue rows 65 & 67 


21-65: Sua cols. E, 6, & I 
67: Sua rows 21-64 
68: Sua rows 65 & 67 


21-65: J(j)/J68, j=21 to 65 
67: N/A 
68: N/A 


21-65: K(j)/L68, j=21 to 65 
67: Sua rows 21-64 
68: Witness __» w/p_y vol._» page_» col.» row_ 


21-65: K(j)/M68, j=21 to 65 


67: Sua rows 21-64 
68: Witness _, w/p_y vol._» page_y col.» row_ 


05/07/89 
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ICL Lttr/Par 
ICL Presort Lttr/Par 
ICL Govt Postal Cards 
ICL Private Post Cards 
25 iCL Presort Cards 
26 Priority Maii 
27 Express Mai! 
28 Mail graas 
29 2CL Within County 
30 2CL Regular Rate Pubs 
31 2CL Nonprofit Pubs 
32 2CL Classroom Pubs 
33 2CL Transient 
34 SCL Single Piece 
35 3CL BRR Car Presort 
36 3CL BRR Other 
37 3CL BRN Car Presort 
38 3CL BRN Other 
39 4CL Parcels Zone Rate 
40 4CL Bound Prot Matter 
41 4CL Spc Rate 
42 4CL Library Rate 
43 & Penal ty-USPS 
44 G Penalty-Other 
45 6 Franked-Cong 
46 G Franked-Other 
47 Free Mail 
I Surface Lttr/Card 
I Surface Other 
I Surface Pub 2CL 
I Surface Parce! Post 
I Air Lttr/Card 
53 I Air Other 
54 I Air Parcel Post 
35 Registry 
56 Certified 
57 Insurance 
58 COD 
39 Special Delivery 
60 Money Orders 
61 Stamped Envelopes 
62 Special Handling 
63 Post Office Box 
64 Other 
65 Long Run & Fixed 
66 
67 
68 


Total Attributable 
Total Costs 


03/06/85 


COST RED. 


Ideal Roll forward Presentation (Comp. 3-1 Example) ($000) 


{N) (0) (P) (Q) (R) 
FY83 
FACE/CANCE 
COST 


REDUCTION 


BY82 

FLAT 
SORTING 

COST 


FY63 FY83 FY83 
MACHINE FACE/CANCE FACER 
SCHED. COST CANCELLER 
SUBTOTAL ‘KEY 


4317 224159 


353 


347 = 2956730 0.9792395 
37 
1 6840 0.0022653 10 
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30000 


3019414 
3019414 


4409 
4409 


474071 
474071 


(S) 


FYB3 
FLAT SORT. 
COST 
VOL. EFF. 


~1489 
77 
0 


0 

72 
965 
~1436 
117 
-270 
2082 
0 
7956 
0 


~93- 


0 
0 


o 
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2374 
2374 


(1) (W) 
FY83 
FLAT 

SORTING 
COST 


FY83 

FLAT 
SORTING 

KEY 


222670 0.4673574 
430 0.0009018 
0 0 


0 0 
3430 0.0071992 
36250 0.0760845 
7085 0.0148710 
425 0.0008927 
2179 0.0045725 
10674 0.0224041 
0 0 
135564 0. 2843333 
0 0 
29907 0.0627705 
0 0 

0 0 
1206 0.0025304 
381 0.0007999 
1875 0.0039349 
16752 0.0351612 
140 0.0002930 
456 0.0009570 
710 0.001490! 
2892 0.006069! 
0 0 

486 0.0010193 

0 0 
2934 0.0061571 
0 0 


ooo coo co coc co oOo Oo 
ooo coco cococmcmcuOClUOlUlcOlUO 


(V) 
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Colusn 


Explanation of Sources and Derivations 


Rows 


21-65: 
67: 
68: 


21-65: 
67: 
68: 


21-65: 


Source or Derivation 


K(j)/N68, j=21 to 65 
Sua rows 21-64 
Witness _» w/p_y vol._» page_» col.» row_ 


Col. Jy rows 21, 23, & 24 
Sua rows 21-64 
Sua rows 65 & 67 


0(j)/068, j=21 to 65 


: N/A 
: N/A 


Prod. P(j) & Q68) j=21 to 65 


: Sum rows 21-64 
: Witness _» w/p_y vol._» page_y col.» row, 


: Witness _,» w/p_y vol._» page_y col.» row, 
: Witness _,» w/p_y vol._» page.» col.» row_ 
: Witness _,» w/p_y vol._y page_y col._» row_ 


: Prod. cols. H&R 
: N/A 
: N/A 


: Sua cols. R&S 
: Sua rows 21-64 
3: Sum rows 65 & 67 


T(j)/T68, j=21 to 65 


: N/A 
: N/A 


Prod. U(j) & V6B, j=21 to 65 


: Sua rows 21-64 
: Witness _, w/p_y» vol._» page.» col.» row. 
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(W) Mm (Y) (2) (AA) (AB) (AC) (AD) (AE) 
pS SSS 3S h955955 05555955995 9555955555595 999 5905509599559 95 599959 $959.99 909959989 99.0959 5599 8 08 | 
BY82 FY83 FY83 FY83 FY83 FY83 FY83 FY83 FY83 
LETTER LETR. SORT LETTER LETTER OCR TOTAL PRESORT OTHER TOTAL 
SORTING COST SORTING SORTING SORTING COST MIGRATION PROGRAM COSTS 
COST VOL. EFF. COST KEY COST RED. REDUCTIONS FACTORS CHANGES 
SELITTITTATTITTITT STAT T ATT T TTT TTT TTT T TTT TTT T TTT TT TTT TTT TTT TTT sss 


21 ICL Lttr/Par 1123511 -7463 1116048 0.9476087 22734 43029 0.017048 49673 2963374 
22 ICL Presort Lttr/Par 0 0 0 0 87 -0.006533 -2033 309169 
23 ICL Govt Postal Cards 2166 403 2569 0.0021816 52 64 0 6776 
24 ICL Private Post Cards 23402 1531 24933 0.0211697 508 600 0.00056 31 55276 
25 ICL Presort Cards 1 -0.038842 -256 6329 
26 Priority Mail 16 0 88791 
27 Express Mail 42393 
28 Mailgraes 6678 
29 2CL Within County 153563 
30 2CL Regular Rate Pubs 174616 
31 2CL Nonprofit Pubs 33308 
32 2CL Classrooa Pubs 2207 
33 2CL Transient 9391 
34 3CL Single Piece 52058 
35 3CL BRR Car Presort 185861 
36 3CL BRR Other 

37 3CL BRN Car Presort 
38 3CL BRN Other 

39 4CL Parcels Zone Rate 
40 4CL Bound Prat Matter 
41 4CL Spc Rate 

42 4CL Library Rate 

43 G Penaity-USPS -246 4597 0.0039033 
44 G& Penalty-Other ~1485 27777 0.0235847 
45 6 Franked-Cong -624 1374 0.0011666 
46 6 Franked-Other -169 371 0.0003153 
47 Free Mail 15 82 0.0000696 
48 I Surface Lttr/Card 0 0 
49 I Surface Other 

50 I Surface Pub 2CL 

51 I Surface Parcel Post 
S2 I Air Lttr/Card 

53 I Air Other 

54 I Air Parcel Post 

55 Registry 

56 Certified 

57 Insurance 

58 COD 

59 Special Delivery 

60 Money Orders 

61 Stamped Envelopes 

62 Special Handling 

63 Post Office Box 

64 Other 

65 Long Run & Fixed 

66 

67 ~=—‘ Total Attributable 1185789 -803B 1177751 23991 5141896 
68 =Total Costs 1185789 ~8038 1177751 23991 5141896 


coocoocoooooc se 


-0.01571 -7876 

0 

2110 -0.016332 3246 
14 
2¢ 
95 
29 


0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 


eoocoocooooooooscooeoscoocooocscs 
eoococoocoocoeocoscoeoooeoc so 


754 
44490 
0 


Re 
ceocooooecocoecococooocoocoocecocsooeo ooo oes 


ooocoocoococoocooocoocooeooes 
eocoocoocooooocoooooosose 
ooocoooocoooooooosoooe so 
eooocooocoocooooococoooooo sco eo nN ao 


eomoocoooco oo US = & 


05/06/85 Page 3 





05/07/85 


Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Proposed Rules 


Explanation of Sources and Derivations 


Rows 


21-65: 
67: 
68: 


21-65: 
67: 
68: 


Source or Derivation 


Witness _» w/p_» vol.» page.» col.» row. 
Witness __» w/p_y vol._» page.» col.» row. 
Witness _, w/p_y vol.» page_y col.» row 


Prod. cols. H & W 
Sua rows 21-64 
Sua rows 65 & 67 


Sua cols. W& X 


: Sus rows 21-64 
: Sum rows 65 & 67 


¥(j)/¥68, j=21 to 65 
N/A 


: N/A 


Prod. 2(j) & AABBy j=21 to 65 


: Sua rows 21-64 
: Witness _, w/p_y» vol.» page_y col.» row 


Sua cols. Ly My N, Q, V, & AA 


: Sua rows 21-64 
: Sue rows 65 & 67 


Exh. USPS-_, page.» col.» row_ 


: N/A 
: N/A 


Prod. col. AC & (sum cols. J & AB) 


: Sua rows 21-64 
: Sua rows 65 & 67 


Sua cols. J, AB, & AD 


: Sus rows 21-64 
: Sum rows 65 & 67 
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RCA/Roll-Forward Documentation 
Report User’s Guide 


General 


This report documents the operations 
of two computer programs as they 
perform 10 different cost distributing 
and forecasting steps. The report is 
created by a third computer program 
which reads the same data files that 
drive and control the cost distributing 
the forecasting programs. Thus, the 
report documents the RCA/roll-forward 
procedure as actually applied. 

There are at least two lines in the 
report for every one of the 800 
components ? in the data matrix. The 
first line identifies the component 
number, cost segment ® and title. This 
line is followed by another line, divided 
into 11 columns, which documents the 
input form and the processing of the 
component. 

The first, one character, column of the 
report identifies the component's form of 
initial data input into the RCA/roll- 
forward procedure. An “R” indicates 
that the data is input by rate category; a 
“T” indicates that only a total is input; 
“M” indicates a factor input and “N” 
indicates that no initial input is required. 
Note, these inputs for the development 
of base-year costs are all shown in the 
manual input report in witness Bailey's 
workpapers, The inputs for the 
development of FY 1983, FY 1984 and 
the test year are the short-run 
distributed costs shown in Table 1 of the 
workpapers supporting witness 
Reynolds testimony. 

The remaining columns of information 
document the processing of the 
component from initial short-run cost 
distribution, through the roll-forward 
steps and longer-run distributions, to 
final adjustments. There are 10 
processing steps and thus, 10 columns of 
processing information for each 
component. The programs are directed 
to perform different mathematical 


? In this document, the term “component” means 
a record in one of the data files used in the RCA/ 
Roll-Forward System. Most of these records contain 
cost data and correspond to “cost components”, or 
subdivisions thereof, as described in Library 
Reference D-1. Some of these records, however, 
contain such noncost items as revenue, pieces and 
srelght as well as totals, subtotals and distribution 

eys. 

3 Most of the records in the data files used in the 
RCA/Roll-Forward System contain cost information 
organized into cost segments and components as 
described in Library Reference D-1. There is other 
information in the data files, distribution keys, 
revenues, etc., that have been assigned dummy 
segment numbers for the purpose of this report. 
These segments are: (21) Components Crossing 
Segments; (96) Components Used For RCA/STAT 
Reports; (97) Components Used For Factor 
Calculation; (98) Distribution Keys; and (99) Unused 
Components. 


operations on the components by 
control numbers input into the programs 
fom input data files. Each column of the 
report (after the first input form column) 
shows each control number, and thus 
each mathematical operation, performed 
on or with the component in each 
processing step. Also shown in each of 
these columns is the sequence number 
of the operation within the step and one 
or more operands associated with the 
control number. 

The 10 processing steps are performed 
by programs ALA420 and-ALA460. The 
control numbers mean different things to 
each program. These meanings are 
discussed in detail in the system 
documentation and are not discussed in 
this report guide. It is the purpose of this 
guide to explain the entries in the 
documentation report. The 
documentation report should be used 
together with the system documentation 
to gain a complete understanding of the 
detailed RCA/roll-forward procedure. 

The remainder of this guide is divided 
into two parts. The first part explains 
the entries in the following columns: A- 
Short Run, Factor, B-Long Run and D- 
Adjust which are cost distribution steps 
performed by program ALA420. The 
second part discusses the Cost Level, 
Mail Volume, Non-Vol-W-L, Add- 
Workday, Cost Red and Other columns 
which are the roll-forward steps 
performed by program ALA460. 


“7110-Routine-11”—Force Column to 
Equal a Control Number 


General 


This control routine increases or 
decreases the cost in a given cost 
component to equal a known amount. 
The R Cost Component remains fixed, 
and a C Cost component containing the 
difference is created. 

Specific 

This routine reads the Control file into 
CONTROL-REC6 to obtain a component 
number and (vector) factor table index. 
The selected component is read from the 
R Cost Table file. A grand total amount 
is determined by summing the non-total 
class amounts on that record. The grand 
total is subtracted from the indicated 
factor table amount, giving the amount 
to be distributed. This amount is divided 
by the grand total amount, giving a 
weight. Each non-total class amount on 
the R record is multiplied by the weight, 
giving the corresponding class amount 
on the C record. The Subtotal Routine is 
then performed. If the total amount on 
the C record is not equal to the 
distribution amount, the Rounding Error 
Routine is performed. The C record is 
then written to the C Cost Table file. 


27321 


where X4 is chosen such that the total 
cost C(I9,J)=X(K) 

If this condition is not met due to round- 

off error, subroutine 11B is used to 

increment (or decrement) some of the 

elements by one to obtain exact 

agreement. 


Subroutine 8 (line. 10000) 

Input: N, K, Ji,. . «Jw 

Similar to subroutine 7. Computes 
C(LJ)=R(LJ) * X4;J=fi.. . Jw 
with X4 chosen so that 
C(I9,fi) +. . . + C(19,Jy)=X(K) 

If necessary, subroutine 12B is used to 
force the sum of total costs for 
components J; thru Jy to equal X(K) 
Subroutine 11A (line 13000) 

Input: J, K 

Same as subroutine 7, but X4 is 
computed so that C(I9,J) + R(19,J)=X(K) 
Subroutine 11B (line 13150) 


Subroutine 7 and 11 compute elements 
of G according to: 


C(LJ)=R(LJ) * X4 with X4 chosen such 
that 


C(I9,J)=X(K) (subroutine 7) or 


Note.—Pursuant to Executive Order 12291, 
the Commission finds that the proposed rule 
changes do not constitute a “major rule.” The 
cost of compliance should be small because 
parties relying upon computer studies will 
generally have the required information or 
expertise readily available. Nor will the 
changes have any adverse effects on 
competition, employment or the other factors 
listed in E.O. 12291. 

[FR Doc. 85-15079 Filed 7-1-85; 8:45 am] 


BILLING CODE 7715-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 202 and 205 
(FRL 2618-4] 


Motor Carriers Engaged in Interstate 
Commerce; Noise Standards and 
Transportation Equipment Noise 
Emission Controls; Medium and Heavy 
Trucks 


Correction 


In FR Doc. 85-13003 beginning on page 
25516 in the issue of Wednesday, June 
19, 1985, in the second column under 
DATE in the fourth line, the date shduld 
read, “July 19, 1985.” 


BILLING CODE 1505-01-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Part 2800 


Rights-of-Way, Principles and 
Procedures; Amendments Concerning 
Rights-of-Way Granted Prior to 
October 21, 1976 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Proposed rulemaking. 


summary: This proposed rulemaking 
would amend the existing regulations in 
43 CFR Part 2800 to clarify that its 
procedures apply to rights-of-way 
granted prior to October 21, 1976, under 
statutory provisions repealed by the 
Federal Land Policy and Management 
Act. This amendment would resolve 
questions raised since the promulgation 
of the existing regulations in 43 CFR Part 
2800 on rights-of-way issued under the 
repealed statutes. 

DATE: Comments should be submitted 
by September 3, 1985. Comments « 
received or postmarked after the above 
date may not be considered as part of 
the decisionmaking process on issuance 
of a final rulemaking. 

aADprRESS: Comments should be sent to: 
Director (140), Bureau of Land 
Management, Main Interior Bldg., Room 
5555, 1800 C Street, NW., Washington, _ 
D.C. 20240. 

Comments will be available for public 
review in Room 5555 of the above 
address during regular business hours 
(7:45 a.m. to 4:15 p.m.), Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Theodore G. Bingham, (202) 343-5441. 
SUPPLEMENTARY INFORMATION: In the 
period since the regulations in 43 CFR 
Part 2800 became effective, questions 
have arisen whether the procedures in 
these regulations apply to rights-of-way 
granted prior to the passage of the 
Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1701 et seq.). The 
Federal Land Policy and Management 
Act repealed several provisions of law 
granting authority to the Secretary of the 
Interior to grant rights-of-way over, , 
upon, under or through the public lands, 
but not the authority granted by the 
Mineral Leasing Act, as amended and 
supplemented (30 U.S.C. 181 et seq.). 
Title V of the Federal Land Policy and 
Management Act replaced the repealed 
authority with new authority to grant 
rights-of-way and also provided for the 
continuation of existing right-of-way 
grants. As a result of the passage of the 
Federal Land Policy and Management 
Act, the Department of the Interior 


promulgated new regulations covering 
right-of-way grants and temporary use 
permits to implement that Act. This 
proposed rulemaking would amend the 
existing regulations to make it clear that 
those rights-of-way granted prior to the 
enactment of the Federal Land Policy 
and Management Act are covered by the 
regulations in 43 CFR Part 2800 except in 
those instances where the regulations 
are inconsistent with the provisions of a 
specific right-of-way grant or the statute 
under which it was granted. 

The principal author of this proposed 
rulemaking is Sheldon Weil, Division of 
Rights-of-Way, Bureau of Land 
Management, assisted by the staff of the 
Office of Legislation and Regulatory 
Management, Bureau of Land 
Management. 

It is hereby determined that this 
rulemaking does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and 
that no detailed statement pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)) is required. 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). 

This proposed rulemaking would 
clarify the Bureau of Land 
Management's authority to manage 
those rights-of-way issued on or before 
October 21, 1976, removing questions 
that have arisen about that authority. 
The proposed rulemaking will affect 
equally all holders of those rights-of- 
way that were issued on or before 
October 21, 1976. ) 

There are no additional information 
collection requirements contained in this 
proposed rulemaking that require the 
approval.of the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 43 CFR Part 2800 


Administrative practice and 
procedure, Communications, Electric 
power, Highways and roads, Pipelines, 
Public lands—rights-of-way. 

Under the authority of section 310 and 
title V of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1740, 
1761-1771), it is proposed to amend Part 
2800, Group 2800, Subchapter B, Chapter 
II of Title 43 of the Code of Federal 
Regulations as set forth below: 


PART 2800—{ AMENDED] 


1. The authority citation for 43 CFR 
Part 2800 continues to read: 


Authority: 43 U.S.C. 1761-1771. 
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§ 2800.0-1 [Amended] 


2. Section 2800.0-1 is amended by 
removing the period at the end thereof 
and adding the phrase “and for the 
administration, assignment, monitoring 
and termination of right-of-way grants 
issued on or before October 21, 1976, 
pursuant to then existing statutory 
authority.” 


3. Section 2800.0-3 is revised to read: 


§ 2800.0-3 Authority. 


The regulations in this part are issued 
under the authority of section 310 and 
title V of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1740, 
1761-1771). 


4. Section 2800.0—5(h) is revised to 
read: 


§ 2800.0-5 Definitions.” 


* * * * * 


(h) ‘“Right-of-way grant” means an 
instrument issued pursuant to title V of 
the act, or issued on or before October 
21, 1976, pursuant to then existing 
statutory authority, authorizing the use 
of a right-of-way over, upon, under or 
through public lands for construction, 
operation, maintenance and termination 
of a project. 


* * * * * 


5. A new § 2801.4 is added to read: 


§.2801.4 Right-of-way grants issued on or 
before October 21, 1976. 

A right-of-way grant issued on or 
before October 21, 1976, pursuant to 
then existing statutory authority is 
covered by the provisions of this part 
unless the provisions of this part are 
inconsistent with the terms and 
conditions of the grant or the statute 
under which it was issued, in which 
event the terms and conditions of the 
grant or the then existing statute shall 


‘apply. 


Dated: May 14, 1985. 
J. Steven Griles, 
Deputy Assistant Secretary of the Interior. 
[FR Doc. 85-15774 Filed 7-1-85; 8:45 am] 
BILLING CODE 4310-84-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. FEMA-6665] ° 


Proposed Flood Elevation 
Determinations; Alabama et al. 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Proposed rule. 
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SUMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed modified base flood elevations 
listed below for selected locations in the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 


DATES: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 


ADDRESSES: See table below. 


FOR FURTHER INFORMATION CONTACT: 
John L. Matticks, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2767. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 
elevations and modified base flood 
elevations for selected locations in the 
nation, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4(a). 

These elevations, together with the 
flood plain management measures 
required by § 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 


section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction with the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67. 


Flood insurance, Flood plains. 


The authority citation for Part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 


Reorganization Plan No. 3 of 1978, E.O. 12127, 


The proposed base (100-year) flood 
elevations for selected locations are: 


Source of flooding and location 


Citronelle (City), Mobile County 
West Fork Puppy Creek: 
About 0.52 mile downstream of Russell Road 
About 1.05 miles upstream of Russell Road. 
Seaver Pond Branch: 
About 0.17 mile downstream of confluence of 


About 1.95 miles upstream of confiuence of 


Bennett Creek: 
About 1.72 miles downstream of U.S. Highway 


About 0.16 mile upstream of U.S. Highway 45...... 

At corporate limits (about river mile 5.48)... 

About 0.12 mile —" of ote. limits 
(about river mile 5.60)... = mt 

Puppy Creek: 

About 0.09 mile downstream -of downstream 
corporate limits (about river mile 12.81) 

At upstream corporate limits (about river mile 


About 0.245 miles downstream of downstream 
corporate limits (about river mile 18.775)... 
About 0.18 mile upstream of upstream corpo- 
tate limits (about river mile 20.00) 
Maps available for inspection at City Hall, Ci- 
tronelle, Alabama. 
Send comments to Honorable H.C. Bassett, 
Mayor, City of Citronelie, City Hall, P.O. Box 86, 
Citronelle, Alabama 36522. 


Creola (Town), Mobile County 


Mobile Bay: From downstream corporate limits to 


just downstream of Interstate 65 bridge over 


Seymore Branch: 
At confluence with Gunnison Creek 
About 2,700 feet upstream of confluence of 
Seymore Branch Tributary 
Seymore Branch Tributary: 
At confluence with Seymore Branch 
About 1,550 feet upstream of confluence with 
Seymore Branch ate 


Source of flooding and location 


Just downstream of Interstate 65 
About 1,850 feet upstream of Interstate 65 
Jim Bell Branch: 


R 
Maps available for inspection at City Hall, 
Creola, Alabama. 
Send comments to Honorable Kenneth Moss, 
Mayor, Town of Creola, City Halil, P.O. Box 497, 
Creola, Alabama 36525. 


Satsuma (City), Mobile County 
Gunnison Creek: Within community.. 
Sweet Gum Greek: Within community. 


Hells Swamp Branch: 
About 650 feet downstream of corporate limits .... 
At upstream corporate limits 

Mobile Bay/Mobile River: Along 
stream of Catherine Drive 

Maps available for inspection at City Hall, Sat- 
suma, Alabama. 

Send comments to Honorabie Charles Little, 
Mayor, City of Satsuma, City Hall, Satsuma, 
Alabama 36572. 


CALIFORNIA 


Santa Cruz County (Unincorporated Areas) 
Aptos Creek: 20 feet upstream from center of 
State Highway 1 (Cabrillo Freeway) 
Arana Gulch: \ntersection of Arana Gulch and 
center of State Highway 1 (Cabrillo Freeway)....... 
Carbonera Creek at Santa Cruz: 450 feet east 
from intersection of Plymouth Street and Eme- 


Carbonera Creek at Scotts Valley: 460 feet down- 
stream from center of State Highway 17 
Corralitos Creek: 
50 feet upstream from center of Green Valley 


Coward Creek: intersection of Coward Creek and 
center of Riverside Road 

Harkins Slough: Intersection of Harkins Slough 
and Harkins Slough Road 

Pajaro River: 200 feet upstream from center of 
State Highway 1 

Pajaro River—Without Consideration of Levee: 
Intersection of West Beach Street and Thur- 
wachter Road. 

Rodeo Creek Gulch: 190 feet upstream from 
center of State Highway 1 

Salsipuedes Creek: intersection of 
and Cutter Drive .............- mote 

San Lorenzo River: 
150 feet upstream from center of Ocean Street... 
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Source of flooding and location 
ee ae re a ee oe 


110 feet upstream from center of Brimblecom | 
Road.. 
intersection of San Lorenzo River and center of 


San Vicente Creek: 85 feet upstream from center 
of State Highway 1 ; 
Schwans Lagoon: Intersection of 
Lagoon and center of East Cliff Drive.. 
Soquel Creek: intersection of Soquel Drive and | 


Schwans 


Struve Slough: intersection of Struve Slough and 
center of State Highway 1 

Thomaselilo Creek: ‘intersection of ea 
Creek and center of Riverside Road 

Thompson Creek: peiedaiattasad 
of Riverside Road 

Watsonville Slough: \rtersection of Watsonville 
Slough and center of Ford Street 

Zayante Creek: 50 feet upstream from center “ot | 
II ON aa actinic secennnintepeeans= 

College Lake: intersection of Laken Drive and | 


Lake Tynan: Along entire lake shoreline 
Pacific Ocean: intersection of Beach Drive and 


Maps available for inspection at County Plan- 
ning Department, 701 Ocean Street, Santa 
Cruz, California. 

Send comments to the Honorable Robiey Levy, 
701 Ocean Street, Santa Cruz, California 
95060. 


COLORADO 


Federal ai Heights (Town), Adams County 

Tributary M of Niver Creek: intersection of Holiday | 
Loop and Holiday Parkway 

Maps available for inspection at City mee s 
Office, 2380 West 90th Avenue, Federal 
Heights, Colorado. 

Send comments to the Honorable Lester M. 
Bauer, 2380 West 90th Avenue, Federal 
Heights, Colorado 80221. 


Palisade (Town), Mesa County 
Colorado River: 100 feet oe from the 
center of U.S. Highway 6... 


Maps available for papeetion « at mae sm 
er's Office, 175 East 3rd, Palisade, Colorado. 
Send comments to the Honorable Larry McNeese, 
P.O . Box 128, + Paieade, Colorado 81526 


FLORIDA 
Flagler County @iaineenpen (Unincorporated Areas) 
Atlantic Ocean: 
About 150 feet west of shoreline from southern 
to northern county boundaty................--.-.0-.-» 
Along shoreline from southern to northern 
county boundary a 
Intracoastal Waterway: 
Along shoreline from southern county boundary 
to about 4,700 feet north... | 
Along shoreline from about 4, 800, feet ‘north of 
confluence of St. Joe Canal to the northern 
county boundary ......! 
Middle Haw Creek: 
Just upstream of State Road 11. 
About 1.55 miles upstream of confluence of 
Middle Haw Creek Tributary No. 2 
Middle Haw Creek Tributary No. 1: 
At confluence with Middle Haw Creek . 
Just downstream of State Road 11... 
Middle Haw Creek Tributary No. 2: 
At confiuence with Middie Haw Creek.................. ; 
Just upstream of Hudson Road No. 2 
Suceenmile Creek: 
At county boundary... of 
About 1.44 miles upstream of ‘county boundary. 
Bulow Creek 
At county boundary... 
Just downstream of Old ‘Kings Road . 
Bulow Creek Tributary: 
At confluence with Bulow Creek 
About 4,750 feet upstream of confivence with 





#Depth 
in feet 
above 


Seve: 
tion in 


feet 
(NGVD) 


"492 


“658 


*25 


*13 


“40 
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Sweetwater Branch: 
Just upstream of State Road 304. 
About 1 mile upstream of Hudson Road No. 12... 
Black Branch: 
About 900 feet upstream of confluence with 
DR Te as vcteniccscaninnecnistininsiternacitsetucmatee 7 
About 4,500 feet upstream of Old Haw Creek 


Graham Swamp: 
At confluence with Bulow Creek 
About 2,200 feet upstream of State Road 100 

Maps available for inspection at the County 
Engineer's Office, Courthouse Annex, P.O. Box 
936, Bunnell, Florida. 

Send comments to Honorable Thomas W. Dur- 
rance, Chairman, Flagler County Commission, 
Flagler County Courthouse, P.O. Box 787, Bun- 
nell, Florida 32010. 


Marineland (Town), Flagler County 
Atlantic Ocean: Along Shoreline 
Intracoastal Waterway: Along Shoreline .. 


Maps available for inspection at the Administra- 
tive Office Building, Marineland, Florida. 

Send comments to Honorable William Huck, 
Mayor, Town of Marineland, Rt. 1, P.O. Box 
122, St. Augustine, Florida 32084. 








ILLINOIS 





Unincorporated Areas of Henderson County 
Mississippi River: 

At downstream county boundary ... 

At upstream county boundary 


Maps availiable for inspection at the County 
Clerk's Office, Henderson County Courthouse. 
Oquawka, lilinois. 

Send comments to Honorable John Weir, Chair- 
man, Henderson County Board, Henderson 
County Courthouse, Oquawka, Illinois 61469. 

Kewanee (City), Henry County 

Prospect Street Creek: 

About 950 feet downstream of Maple Avenue 
About 500 feet upstream of Eim Street 

Mili Street Creek: 

About 1,600 feet downstream of East Street 
About 425 feet upstream of Acorn Street 

Maps available for inspection at the Clerk's 
Office, City Hall, 200 West Third, Kewanee, | 
lilinois. 

Send comments to Honorable Alfred Hill, Mayor, 
City of Kewanee, City Hall, 200 West Third, 
Kewanee, Illinois 61443. 


MAINE 


Phippsburg (Town), Sagadahoc County 

Atlantic Ocean 

Entire shoreline at Smaii Point.... cas 

Mainiand shoreline north of Seal Island .. 

Marshy area surrounding Campbell Island ~ 

Shoreline at Popham Beach...................csereseees a 
Casco Bay: 

Shoreline at Head Cove 

Mainland shoreline east of Gooseberry Isiand 

Entire shoreline of Cape Small Harbor 

Shoreline at Sister Point 

Mainland shoreline east of Burnt Coat isiand 
Kennebec River: 

Entire shoreline of Dix Island .. 

Entire shoreline of Mill Pond 

Entire western shoreline of Drummore Bay . a 

Entire shoreline of Fiddler Reach within commu- 








Shoreline at Ridleys Landing Road (extended) 
Shoreline of Brighams Cove within the commu- 
nity... 4 


Gaps eudihte tor thapettion of Ga Teun OF 
fices, Phippsburg, Maine (Hours are Wednesday 
Evenings from 7:00 p.m. to 9:00 p.m.). ! 





Send comments to Honorable Robert C. Cum- 
mings, Chairman of the Board of Selectmen of 
the Town of Phippsburg, P.O. Box 25, Phipps- 
burg, Maine 04562. 


MASSACHUSETTS 


Falmouth (Town), Barnstable County 
Buzzards Bay: 

Shoreline at County Road (extended)... 
Shoreline at Circle Drive (extended).. 
Area 0.4 mile southeast of Crow Point.... 
Shoreline 1 mile southeast of Chappaquoit 

Point... sae 
Shoreline 0: 25 mile northeast of Hanlin Point . 
Shoreline 700 feet south of Hanlin Point 
Shoreline 0.28 mile south of Hanlin Point... od 
ee ee epee: eee 


Shoreline 0.47 mile southeast of Gansett Point... - 

Shoreline at Gansett Point 

Shoreline 0.34 mile southwest of Gansett Point ... 

Shoreline 0.79 mile southwest of Gansett Point ... 

Shoreline 500 feet northwest of Penzance Point.. 

Vineyard Sound: 

Northwest shoreline of Ran Island 

Shoreline at Gosnold Road (extended). 

Shoreline at Juniper Point... 

Shoreline at Nobska Point... 

Shoreline 1.3 miles north of Nobska Point.. al 

Ponding area 400 feet east of intersection of 
Oyster Pond Road and Fay Road 

Shoreline 0.3 mile east of mouth of Falmouth 
inner Harbor . io 

Shoreline of Devils 


Maps available for sinipettiain at the Town 
Clerk's Office, Town Hall, Falmouth, Massachu- 
setts. 

Send comments to Honorable Leonard L. Costa, 
Chairman of the Board of Selectment of the 
Town of Falmouth, Town Hall, 59 Town Hall 
Square, Falmouth, Massachusetts 02540. 


Methuen (City), Essex County 
Merrimack River: 
At downstream corporate limits 
Approximately 300 feet downstream of Merline 
Avenue (extended) 
Approximately 600 feet upstream of Merrimack 


At Olive Avenue (extended).. 
Upstream side of Interstate 93.... 
At most upstream corporate limits.. 
Bare Meadow Brook: 
At downstream corporate limits 
Downstream side of Pleasant Valley Street 
Upstream side of Chippy Lane 
Upstream side of Hilis Pond Dam... 
Hawkes Brook: 
At confluence with Bare Meadow Brook 
Approximately 0.8 mile downstream of Washing- 


Upstream side of Washington Street. 
Upstream side of Howe Street.... 
Upstream side of North Street... 
Bartiett Brook: 
At confluence with Merrimack River 
Approximately 1.1 mile upstream of North 


Peat Meadow Brook: 
At confluence with Spicket River. 
Upstream side of Danton Drive.... 
Downstream side of Forest Street.. 
Map available for inspection at the Conserva- 
tion Agent's Office Methuen, Massachusetts. 
Send comments to Honorable Richard Gladstone, 
Methuen City Manager, 90 Hampshire Road, 
Methuen, Massachusetts 01844. 


Rowley (Town), Essex County 
Atlantic Ocean: 
Entire Shoreline within corporate timits 
Downstream side of Newburyport Turnpike 
bridge over the Mill River at northern corpo- 
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Upstream side of Boston and Maine Railroad 


Upstream side of Newburyport Turnpike .. 
Upstream side of Gien Street... 
Downstream side of Mill Dam... 

Upstream side of of Mill Dam ... 


nag Seta tee tdaaidlin at Oa: Punting 


Board, Town Hall, Rowley, Massachusetis. 

Send comments to Honorable Wendell R. Hop- 
kins, Chairman of the Board of Selectmen of 
the Town of Rowley, Town Halli, Rowley, Mas- 
sachusetts 01969. 


Lima (town), Beaverhead County 
Junction Creek: 25 teet upstream from the center 


Maps available for inspection at the Town Hall, 
Lima, Montana. 

Send comments to the Honorable Louise Seybold, 
Box 184, Lima, Montana 59739. 





NEW JERSEY 


Elizabeth (City), Union County 

Elizabeth River: 

At confluence with Arthur Kill 

Upstream Corporate Limits... 
Arthur Kill: 

At Goethals Bridge... 

At confluence with Newark Bay... 
Newark Bay: 

At confluence with Arthur Kill 

At confluence with Elizabeth Channel. 


Maps available for inspection at Municipal Engi 


neers Office, City Hall, 3rd Floor, Windfieid 
Scott Piaza, Elizabeth, New Jersey. 

Send comments to Honorable Thomas G. Dunn, 
Mayor of the City of Elizabeth, Union County, 
City Hall, Windfield Scott Plaza, Elizabeth, New 
Jersey 07201. 


Middiesex (Borough of}, Middlesex County 
Raritan River: 


Approximately 2,000 feet downstream of conflu- | 


ence of Green Brook 

At confluence of Green Brook... 
Green Brook: 

At its confluence with the Raritan River 

At upsiream corporate limits. 
Bound Srcok: 

At its confluence with Green 8rdok ... 

At upstream corporate limits. 
Ambrose Brook: 

At its confluence with Green Brook 

At upstream corporate limits. 
Bonygutt Brook: 

At its confluence with Green Brook .... 

At upstream corporaie limits... 


Maps available for inspection at the Municipal 


Building, 1200 Mountain Avenue, Middlesex, 
New Jersey, c/o Mike Duffy, Construction Offi- 
cial. 

Send comments to Honorable Ronald S. Dobies, 
Mayor of the Borough of Middlesex, Middlesex 
County, 1200 Mountain Avenue, Middlesex, 
New Jersey 08846. 


NEW YORK 





Lattingtown (Villiage), Nassau County 
Long Island Sound: 
Shoreline at western corporate limits 
Intersection of Meudon and Parish Drives . 
Shoreline at Fox Point 


Approximately 900 feet northeast of intersection 


of Sheep and Fox Lanes 
Shoreline at Millford Drive (extended) 
Shoreline at southern corporate limits .... 





Source of flooding and location 


Maps available for inspection at the Village 
Attorney's Office, Locust Valley, New York. 

Send comments to Honorable Clarence Michalis, 
Mayor of the Village of Latiingtown, Nassau 
County, 273 Basii Road, Locust Valley, New 
York 11560, 


North Salem (Town), Westchester County 
Titicus River: 
At confluence with Titicus Reservoir ... 
Upstream side of June Road. 
Upstream side of New York Route 121. 
Upstream side of dam 
Upstream side of Keeler Lane 
Upstream side of Norton Lane.. 
At upstream corporate limits. 
Crook Brook: 
At confluence with Titicus River. 
Approximately 1,600 feet downstream of New 
York Route 121.. 


Upstream side, most downstream crossing of 


Hawley Road 


Upstream side, most shored a of 


Hawley Road... 

Maps available i yeaa at the ‘Toa 
House, c/o Town Clerk, North Salem, New 
York. 

Send comments to Honorable Jeanette McNa- 
mara, Supervisor of the Town of North Salem, 
Westchester County, Town House, North 
Salem, New York 10560. 


Patterson (Town), Putnam County 


East Brach Croton River: 
At downstream corporate limits. 
At confluence with Haviland Hollow Brook .. 
At upstream corporate limits..............000000 ‘ 
Haviland Hollow Brook: 


At confluence with East Branch Croton River-....... 


Upstream side of Brimstone Road .. 
At upstream corporate limits. 
Muddy Brook: 


At confluence with East Branch Croton River.......| 


Upstream side of CONRAIL. 


First crossing of upstream side of New York 


PORN acne ei cascecinecocacigesmoomnrenisarritacsuiaien 


Upstream side of second crossing of New York | 


Route 311. 
Muddy Brook Tributary 1: 
At confluence with Muddy Brook 
Upstream side of New York Route 311. 
Upstream side of New York Route 292. 
At upstream corpcrate limits. 
Stephens Brook: 
At confluence with East Branch Croton River . 
Upstream side of New York Route 22 
Upstream side of Old New York Route 22... 


Maps available for inspection at the Town 


Clerk’s Office, Town Hall, Patterson, New York. 
Send comments to Honorable Michael Quisk, Su- 
pervisor of the Town of Patterson, Putnam 


County, Route 164 & 311, Patterson, New York | 


12563. 
Warwick (Villiage of), Orange County 
Wawayanda Creek: 


Approximately 300 feet downstream of corpo- 


rate limits 
At Forester Avenue 


Approximately .6 mile upstream of upstream 


corporate limits 
South Tributary to Wawayanda Creek: 
At confluence with Wawayanda Creek ... 
At Sianley Deming Park Footbridge . 
Approximately 300 feet upsyeam of, S 
Route 17A 


Maps available for inspection at the Village Hall, 
77 Main Street, Warwick, New York. 

Send comments to Honorable Nicholas Papa- 
ceno, Mayor of the Village of Warwick, Orange 
County, 77 Main Street, P.O. Box 36°, Warwick, 
New York 10990. 











Source of flooding and location 

feet 

—_— 
NORTH CAROLINA 


Carolina Beach (Town), New Hanover County 
Atlantic Ocean: 

Along Canal Drive from its intersection with 

Harper Avenue to its intersection with Clam 


Shoreline within Extraterritorial limits.. 

Cape Fear River: Within Extraterritorial limits .. 

Maps availabie for inspection at Town Hail, 
Carolina Beach, North Carolina. 

Send comments to Honorable Richard A. McLean, 
Town Manager, Town of Carolina Beach, P.O. 
Drawer V, Carolina Beach, North Carolina 
28428. 


Kure Beach (Town), New Hanover County 


Atlantic Ocean: 
About 200 feet east of the intersection of U.S. 
Highway 421 and Dow Avenue... = 
About 50 feet east of the intersection ‘of M 
Avenue and Atlantic Avenue 24 
Along shoreline ss 
Maps available for inspection at Town Hall, 115 
North 3rd Street, Kure Beach, North Carolina. 
Send comments to Honorable Lee Wrenn, Mayor, 
Town of Kure Beach, P.O. Box 3, Kure Beach, 
North Carolina 28449. 


Wilmington (City), New Hanover County 
Spring Branch: 


About 5750 feet upstream of mouth 
Burnt Mill Creek: 
About 350 feet downstream of Seaboard Coast 
Line Railroad a 
Just downstream of Hoggard Drive. 
Greentield Lake North Branch: 


Just upstream of East Lake Shore Drive.. 
About 150 feet upstream of 16th Street... 
Greentield Lake North Branch Tributary 
At mouth 
About 200 feet upstream of 16th Street 
Bradley Creek: } 
About 300 feet upstream of Mailard Street............| 
About 2,650 feet upstream of Maliard Street. 
Northeast Cape Fear Fiver: 
From 3rd Street to confluence of Smith Creek .. 
Along Smith Creek from mouth to confluence of | 
Spring Branch 
From mouth to 3rd Street 
Cape Fear Fiver: 
Along shoreline..... 
Along Greenfield Lake ‘shoreline... 
Along Barnards Creek ...............--. ; 
Atlantic Ocean: Along Hewletts Creek 
Maps available for inspection at City Hall, 
Wilmington, North Carolina. | 
Send comments to Honorable William 8. Harris, | 
City Manager, City of Wilmington, P.O. Box } 
1810, Wiimington, North Carolina 28402. 


Wrightsville Beach (Town), New Hanover 
County 





Atlantic Ocean: 

Along Lumina Avenue 

About 1,250 feet southwest of the intersection | 
of Short Street and Marina Street 

At intersection of island Drive and U.S. 76.......... 

Along Intercoastal Waterway.............ssssscsreeseeees | 

About 250 feet southeast of South Channei 
Drive and North Channel Drive. sits 

Along the shoreline.............:.cs0 


Maps available for inspection at Town Hall, | 
Wrightsville Beach, North Carolina. | 
Send comments to Honorable Francis Russ, | 
Mayor, Town of Wrigntsville Beach, P.O. Box 
626, Wrightsville Beach, North Carolina 28480. 


| 
| 
| 
| 
eo 
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Source of flooding and location 


NORTH DAKOTA 


Mott (City), Hettinger County 
Cannonball River: At the intersection of Michigan 


Maps available for inspecection at Auditor's 
Office, 202 East 3rd, Mott, North Dakota. 
Send comments to the Honorable Ban Olien, P.O. 


About 1,900 feet downstream of confluence of 
infirmary Ditch..... - 


About 1.5 miles upstream of Maple Street... 


See 191 
West 6th Street, Marysville, Ohio 

Send comments to Honorable Thomas O. Nue- 
kies, Mayor, City of Marysville, City Hall, 111 
_ Went Gh Sven, Mayers, Ohi 43000. 


PENNSYLVANIA 





South Londonderry (Township), Lebanon 
County 


Killinger Creek: 
Killinger Creek at northern corporate limits 
Downstream side of U.S. Route 322 
Approximataely 2,950 feet upstream of U.S. 
Route 322... 


iain Sule ter Cendant Be Cee 


Municipal Building, West Market and Center 
Street, Cambelitown, Pennsyivania. 

Send comments to Honorable Warren Strohm, 
Chairman of the Board of Supervisors of the 
Township of South Londonderry, Lebanon 
County, West Market and Center Street, P.O. 
Box 386, Cambelitown, Penneywenia 17010. 


PUERTO RICO 





Commonwealth of Puerto Rico, Rio Grande de 
Patilias and Rio Guamani Basin 

Rio Grande de Patillas: Along Puerto Rico High- 

way 3 and 181 as it crosses bridge over stream.. 


Rio Nigua (at Arroyo): At the intersection of 
Puerto Rico Highway 3 and Calle B 

Rio Nigua (at Pitahaya): Aiong Access road, 200 
feet east of its intersection with Puerto Rico 


Rio Guamani: At the intersection of Calle P Doria 


* Rio Seco: Om Puerto Rico Highway 713, 700 feet 


north of its intersection with Puerto Rico High- 


Rio Melania: At intersection of Calle D and un- 
named road, located 1,200 feet north of Puerto 
Rico Highway 3 ... 


Caribbean Sea: At intersection of Calle San Felipe 


Rio Nigua (Shallow Flooding): At intersection of 
Calie Virgilio Sanchez and Calle General 


Rio Melania (Shallow Flooding): At the intersec- 
tion of Puerto Rico Highways 3 and 707 

Maps available for inspection at Planning 
Board, P.O. Box 41119, Minillas Station, D- 
Diego Avenue, Santurce, Puerto Rico. 

Send comments to the Honorable Rafael Hernan- 
dez Colon, La Fortaleza, San Juan, Puerto 
Rico. 


Commonwealth of Puerto Rico, Rio Piedras 
Basin 


Canal Puerto Nuevo: 20 meters upstream of 
Avenida Franklin D. Roosevelt (Puerto Rico 
Highway 23) . 


Rio Piedras: intersection of Calle Notre Dame and | 


: intersection of Calle River- 


Source of flooding and location 


Quebrada Dona Ana: intersection of Avenida De 


Maps available for 
Board, P.O. Box 41119, Minillas Station, D- 
Diego Avenue, Santurce, Puerto Rico. 

Send comments to the Honorable Rafae! Hernan- 
dez Colon, La Fortaleza, San Juan, Puerto 
Rico. 


Unincorporated Areas of Lincoln County 

Wisconsin River: 

At southern county boundary ... 

Just upstream of Alexander Dam... 

Just downstream of Grandfather Dam 

Just upstream of Grandfather Dam 

Just downstream of Grandmother Dam... 

Just upstream of Grandmother Dam... 

Just downstream of Tomahawk Dam... 





Just upstream of Ward Paper Company Dam 

Just downstream of Prairie Dell Dam 
Tomahawk River: 

About 0.35 mile upstream of Jersey City Dam 


Just upstream of Rice Dam 
Spirit River: 


Maps availiable for inspection at the Zoning 
Administrator's Office, County Courthouse, 1110 
East Main Street, Merrill, Wisconsin. 


Courthouse, 1110 East Main Street, Merrill, Wis- 
consin 54442. 


Issued: June 24, 1984. 
Jeffrey S. Bragg, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 85-15782 Filed 7-1-85; 8:45 am] 
BILLING CODE 6718-03-M 





LEGAL SERVICES CORPORATION 
45 CFR Part 1620 
Priorities in Allocation of Resources 


AGENCY: Legal Services Corporation. 
ACTION: Proposed rule; amendment. 


SUMMARY: On January 4, 1985, the Legal 
Services Corporation republished Part 
1620 of its regulations for public 
comment. Based upon comments 
received and recommendations of the 
Board's Operations and Regulations 
Committee, the Board of Directors on 
May 24, 1985, adopted proposed 
amendments to Part 1620 which pertains 
to priorities in the allocation of 
resources. The proposed amendments to 
the regulation are being published for 
further comment. Sixteen amendments 
are proposed. Of these amendments 
eight make major, substantive changes. 
One of these major amendments is a 
complete revision of the access 
provision. It clarifies that recipients, 
while attempting to ensure that all 
eligible clients have reasonably equal 
acces to legal services, may consider 
special legal requirements and that they 
need not establish quota systems or 
follow arbitrary standards in 
determining how to allocate their 
resources. The seven other major 
amendments provide that, in setting 
priorities, the governing bodies of 
recipients should contact eligible clients; 
that the governing bodies should 
consider the relative importance of the 
particular legal problems of the 
individual clients of the recipient; that 
the governing bodies should consider 
whether legal efforts will result in 
efficient and economic delivery of legal 
services; that the requirement of an 
initial written report is eliminated; that 
priorities shall be set periodically; that 
annual reports summarizing the review 
of priorities shall be made available to 
the public; and that recipients should 
include in their annual report a copy of 
the case acceptance policies and 
proceedings established under § 1620.4. 
The other eight amendments are of a 
technical nature. 


DATE: Comments must be received on or 
before August 1, 1985. 


ADDRESSES: Comments should be 
submitted to Office of General Counsel, 
Lega! Services Corporation, 733 15th 
Street NW., Room 601, Washington, D.C. 
20005. 


FOR FURTHER INFORMATION CONTACT: 
Richard N. Bagenstos, Acting General 
Counsel, (202) 272-4010. 


SUPPLEMENTARY INFORMATION: On 
January 4, 1985, the Legal Services 
Corporation republished Part 1620 of its 
regulations for public comment (50 FR 
512). Comments were received and 
considered. On May 24, 1985, the 
Corporation's Board of Directors, acting 
upon recommendations of its Operations 
and Regulations Committee, adopted 
proposed amendments to that Part. 
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Because substantive changes were 
made, the proposed amendments to the 
regulation are being published for 
comment. 

The specific proposed amendments 
are discussed on a section-by-section 
basis below. 

Section 1620.1urpose. The letter 
‘s” has been added to the word “view” 
in recognition that eligible clients, staff, 
the private bar and other interested 
persons may not have identical opinions 
about the policies and plans of a 
recipient. Recipients should consider the 
opinions of all of these groups. The last 
half of the section, beginning with the 
words “‘it is further” has been deleted. 
The Board viewed this language as 
simply a confusing and unnecessary 
attempt to summarize the rest of the 
regulation. 

Section 1620.2 Procedure. The first 
sentence of § 1620.2({a)(1) has been split 
in half by inserting a period (.) after the 
word “population”, removing the words 
‘, as well as” and inserting in their place 
the words “The appraisal shall also 
include”. The words “to the extent 
feasible should include outreach to 
eligible clients which may include the 
use of such techniques as questionnaires 
and surveys.” have been inserted after 
the words “interested persons”. This 
change reflects the conviction of the 
Board that communicating with the 
client community is of vital importance 
in aiding recipients to establish 
priorities. To the extent feasible and 
cost-effective, programs should include 
outreach to eligible clients who might 
not otherwise be contacted, such as 
clients in nursing homes or other 
institutions, or who reside in locations 
that are isolated, difficult to reach or 
otherwise inaccessible. Programs may 
use a variety of techniques to conduct 
feasible outreach including, where 
practical, questionnaires and surveys. 

In § 1620.2(a)}(2), the words “in the 
development of the report required by 
§ 1620.4{b)”, have been removed. This 
change recognizes that former 
§ 1620.4(b) has been deleted. 

In subparagraph § 1620.2(b)(6) the 
word “individual” has been inserted in 
front of the word “clients” to encourage 
recipients to look at their clients not 
simply as a class subject to the uniform 
application of standard remedies but as 
people with diverse legal problems each 
of which is worthy of careful and 
particular attention. 

The word “and” at the end of 
subparagraph (b)(7) of § 1620.2 has been 
removed and the word “; and” has been 
added to the end of subparagraph (b)(8) 
of § 1620.2 to accommodate the addition 
of a new subparagraph (b)(9). 

Finally, a new subparagraph 
1620.2(b)(9) has been added which is 


similar in language to Section 1007(a)(3) 
of the Legal Services Corporation Act. 
The new subparagraph would require 
recipients, in establishing their 
priorities, to consider whether “legal 
efforts will result in efficient and 
economic delivery of legal services.” 
Programs should adopt priorities that 
enhance the efficient and economic 
delivery of legal services. 


Section 1620.3 Access. This section 
has been substantially revised to 
emphasize that recipients may take a 
flexible approach in dealing with the 
issue of client access to legal services. It 
must, however be read in the context of 
the entire regulation. Programs may set 
priorities that favor certain types of 
services or cases, but they must make a 
reasonable effort to provide similar 
types of services to all clients who are in 
essentially similar legal and factual 
circumstances. In the first sentence the 
words “and shall make a reasonable 
effort to” have replaced the words “so 
as to substantially”. This change 
recognizes that a recipient's goal is the 
economic and effective delivery of legal 
services, not the elimination of every 
possible disparity in client access. In 
promoting that goal, recipients may 
sometimes reasonably choose an option 
that does not produce substantially 
equal acess. The words “similar types” 
have replaced the words “the same 
type” because legal needs may differ 
from place to place within a recipient's 
service area. In some cases a recipient 
may be providing more effective service 
to all of its clients if it offers different 
types of services in different areas. The 
words “and level of representation to 
the maximum extent economically 
practical" have been removed because 
they were vague and misleading. When 
an attorney undertakes to represent a 
client, he or she gives that client the 
representation that best meets the 
client’s needs. 


At the beginning of the second 
sentence a new phrase, “If the governing 
body of the recipient so desires”, has 
been added to emphasize that recipients 
have the option to be flexible. The word 
“the” has been added and the capital 
“T” in the word “Types” changed to a 
lower case “t’ to conform to accepted 
standards of English usage and 
punctuation. The words “so as to take 
into account” replace the words “as 
required to meet”, and the words ‘‘a 
higher incidence of a particular kind of 
legal problem, the considerably higher 
costs of providing services, or,” replace 
the words “and level of representation 
may vary based on”. This change as 
well reflects the Board's concern for 
recipient flexibility and its concern that 
recipients focus on the actual legal 


27327 


needs of clients and the most effective 
and economic way of delivering services 
to them. Some areas may have unusual 
legal needs that do not exist elsewhere. 
Accordingly, the governing body may 
provide different types of services to 
take into account different priorities in 
different parts of the recipient's service 
area (e.g. rural issues or special legal 
problems of particular client groups such 
as black lung cases among miners); a 
higher incidence of a particular kind of 
legal problem (e.g., in more urban areas 
or in institutional settings); the 
considerably higher costs of providing 
services (e.g., in remote or isolated 
areas); or differences in individual client 
financial resources. Under the 
regulation, recipients will be free to 
weigh the type and incidence of legal 
problems in their service areas against 
the relative costs of providing particular 
services in different geographical areas. 
As in § 1620.2(b}(6), the word 
“individual” is inserted before the word 
“client” to emphasize that, in 
establishing priorities, recipients should 
focus on people and not classes. 


The last two sentences of § 1620.3 are 
removed and replaced with a new 
sentence: “Consistent with the methods 
of delivery that are most effective and 
economical and the factors of 
§ 1620.2(b), allocation of resources shall 
be reasonably proportional to the 
distribution of eligible clients within the 
recipient's service area, but this part 
shall not be interpreted to require any 
rigid standard for dollar expenditures or 
number of clients served.”. This new 
sentence clarifies the Board's decision 
that recipients be held to a 
reasonableness standard in resolving 


‘the issue of client access. Recipients do 


not have to set up quotas or use other 
arbitrary devices in determining how to 
apply their resources. The priorities 
regulation should not be read to require 
offices in every county, equal staff, or 
any rigid standard for dollar 
expenditures or number of clients 
served. It is the availability of services, 
not the physical location of resources, 
which is pivotal. 


Section 1620.4 Implementation. 
Paragraph (b) of § 1620.4 is removed 
because the date June 30, 1984 has 
already passed and because, in the light 
of the requirement in § 1620.5 that there 
be an annual written report, the Board 
determined that it was unnecessary to 
require an initial written report. Because 
paragraph (b) has been eliminated and 
only one paragraph remains in the 
section, the characters “(a)” are 
removed from the beginning of § 1620.4. 

Section 1620.5 Annual Review. The 
words “be set periodically and shall” 
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are inserted before the words “be 
reviewed” to indicate that, although 
recipients are not required to set 
priorities each year, they are required to 
do so periodically. The words ‘After the 
initial report described in § 1620.4(b)" 
are removed because an initial report is 
no longer required. The lower case “e” 
in the word “each” is changed to a 
capital “E” since “Each” now 
constitutes the first word of the second 
sentence. The words “and make 
available to the public” are inserted 
before the words “an annual report” to 
encourage accountability to the public. 
The word “and” before the word 
“mechanisms” is deleted as 
unnecessary. The words “policies and 
procedures established under § 1620.4 of 
these regulations as a result of the 
priority review and assessment” are 
substituted for the words “schedule 
adopted as a result of the priority 
review and assessment of the changes 
made in current operations of the 
recipient as a result of the priority 
review”. The Board deleted the term 
“case acceptance schedule” because it 
was unclear. It determined that the 
Corporation's need to have information 
about the procedures recipients use in 
accepting cases could be met by 
requiring recipients to include in their 
annual reports copies of the case 
acceptance policies and procedures 
established under § 1620.4 of the 
regulation. 


List of Subjects in 45 CFR Part 1620 
Legal services. 


PART 1620—[AMENDED] 


For the reasons set out in the 
preamble, Part 1629 of Title 45, Code of 
Federal Regulations, is amended as set 
forth below: 1. The authority citation for 
Part 1620 continues to read as follows: 

Authority: Sec. 1007(a)(2) Legal Services 
Corporation Act of 1974, as amended (42 
U.S.C. 2996f(a)(2)). 


§ 1620.1 [Amended] 

2. Section 1620.1 is amended by 
adding the letter “s" to the word “view”. 
3. Section 1620.1 is further amended 
by inserting a period after the words 
“other provisions of Federal law” and 

removing the semicolon and all that 
follows it. 


§ 1620.2 [Amended] 

4. Paragraph (a)(1) of § 1620.2 is 
amended by removing the words ", as 
well as” and inserting in their place a 
period followed by the words “The 
appraisal shall also include”. 

5. Paragraph (1)(1) is further amended 
by removing the period following the 
word “persons” and inserting in its 
place the words ", and to the extent 
feasible should include outreach to 
eligible clients which may include the 
use of such techniques as questionnaires 
and surveys.”. 

6. Paragraph (a)(2) of § 1620.2 is 
amended by removing the words “in the 
development of the report required by 
§ 1620.4{b),” after the words “setting of 
priorities,”. 

7. Paragraph (b)(6) of § 1620.2 is 
amended by inserting the word 
“individual” before the word “clients”. 

8. Paragraph (b)(7) of § 1620.2 is 
amended by removing the word “and” 
at the end of the paragraph. 

9. Paragraph (b)(8) of § 1620.2 is 
amended by removing the period and 
inserting in its place a semicolon and 
the word “and”. 

10. Section 1620.2 is amended by 
adding at the end the following new 
paragraph (b)(9): 

(b) ** * 

(9) Whether legal efforts will result in 
efficient and economic delivery of legal 
services. 


*. * * * * 


11. Section 1620.3 is revised to read as 
follows: 


§ 1620.3 Access. 

A recipient shall allocate resources 
consistent with the purposes and 
requirements of the Act, regulations, 
guidelines and instructions, including 
§ 1620.2 of these regulations, and shall 
make a reasonable effort to provide that 
all potentially eligible clients in the 
recipient's service area have reasonably 
equal access to similar types of services. 
If the governing body of the recipient so 
desires, the types of services may vary 
so as to take into account different 
priorities in different parts of the 
recipient's service area, a higher 
incidence of a particular kind of legal 
problem, the considerably higher costs 
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of providing services, or differences in 
individual client financial resources. 
Consistent with the methods of delivery 
that are most effective and economical 
and the factors of § 1620.2(b), allocation 
of resources shall be reasonably 
proportional to the distribution of 
eligible clients within the recipient's 
service area, but this part shall not be 
interpreted to require any rigid standard 
for dollar expenditures or number of 
clients served. 


§ 1620.4 [Amended] 


12. Section 1620.4 is amended by 
removing the paragraph designation (a) 
at the beginning of paragraph (a); and by 
removing paragraph (b) in its entirety. 


§ 1620.5 [Amended] 


13. Section 1620.5 is amended by 
inserting the words “be set periodically 
and shall” after the word “shall” in the 
first sentence of the introductory 
paragraph. 

14. Section 1620.5, introdutory 
paragraph, is further amended by 
removing the words “After the initial 
report described in § 1620.4(b)” and by 
removing the lower case “e” in the word 
“each” and inserting in its place a 
capital “E”. 

15. Section 1620.5, introductory 
paragraph, is further amended by 
inserting the words “and make available 
to the public” before the words “an 
annual report”. 

16. Section 1620.5, introductory 
paragraph is further amended by 
removing the word “and” before the 
word “mechanisms”. 

17. Section 1620.5, introductory 
paragraph is further amended by 
removing the words “schedule adopted 
as a result of the priority review and 
assessment of the changes made in 
current operations of the recipient as a 
result of the priority review” and 
inserting in their place the words 
“policies and procedures established 
under § 1620.4 of these regulations as a 
result of the priority review and 
assessment”. 

Date: June 26, 1985. 

Richard N. Bagenstos, 

Acting General Counsel. 

(FR Doc. 85-15719 Filed 7-1-85; 8:45 am] 
BILLING CODE 6820-35-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ADVISORY COMMITTEE ON FEDERAL 


PAY 


Meeting 


The Advisory Committee on Federal 
Pay announces that public discussions 
of the adjustment in Federal pay for 
October 1985 have been scheduled for 
Wednesday, August 14, in Suite 600, 
1730 K Street NW. They will start at 2:00 
p.m. 

These discussions are intended to give 
organizations representing Federal 
employees or any interested government 
officials an opportunity to express their 
views regarding the Pay Agent’s 
proposals. Those wishing to discuss the 
Agent's proposals with the Committee 
should notify the Committee by August 
9. The telephone number is 653-6193. 
Written comments should also reach the 
Committee by August 9—Suite 205, 1730 
K Street, NW., Washington, D.C. 20006. 
Both written submissions and requests 
for an opportunity to discuss the issues 
should include a telephone number 
where the organization or official can be 
reached. 

The Advisory Committee on Federal 
Pay, established as an independent 
agency by Section 5306 of Title 5, United 
States Code (Pub. L. 91-656, the Federal 
Pay Comparability Act), is charged with 
assisting the President in carrying out 
the policies on Section 5301 of Title 5, 
United States Code. The Committee’s 
fundamental obligation is to present the 
President with an independent judgment 
respecting Federal pay. Section 5306 of 
Title 5 requires the Committee to make 
findings and recommendations to the 
President with respect to the annual 
adjustment in Federal pay, after 
considering the written views of 
employee organizations, the President's 
Agent, other officials of the Government 


of the United States, and such experts as 
the Committee may consult. 

Lucretia Dewey Tanner, 

Executive Director. 

[FR Doc. 85-15793 Filed 7-1-85; 8:45 am] - 
BILLING CODE 6820-43-M 


DEPARTMENT OF AGRICULTURE 


Agricultural Stabilization and 
Conservation Service 


1985-86 Marketing Year Penalty Rates 
for All Kinds of Tobacco Subject to 
Quotas 


AGENCY: Agricultural Stabilization and 
Conservation Service, USDA. 


ACTION: Notice of Determination: 1985- 
86 Marketing Year Penalty Rates for All 


Kinds of Tobacco Subject to Quotas. 


SUMMARY: This notice sets forth the 
determination of the 1985-86 marketing 
year penalty rate for excess tobacco for 
all kinds of tobacco subject to marketing 
quotas. In accordance with section 314 
of the Agricultural Adjustment Act of 
1938, as amended, marketing quota 
penalties for a kind of tobacco are 
assessed at the rate of seventy-five (75) 
percent of the average market price for 
that kind of tobacco for the immediately 
preceding marketing year. 


EFFECTIVE DATE: July 2, 1985. 


FOR FURTHER INFORMATION CONTACT: 
C. Douglas Richardson, Agricultural 
Program Specialist, Tobacco and 
Peanuts Division, USDA-ASCS, P.O. 
Box 2415, Washington, D.C. 20013, (202) 
447-4281. 


SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been classified as “not major.” It has 
been determined that this notice will not 
result in (1) An annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State or local governments, or 
geographic regions; or (3) significant 


-adverse effects on competition, 


employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 
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The title and number of the Federal 
Assistance Program to which this notice 
applies are: Title-Commodity Loan and 
Purchases, Number-10051; as found in 
the Catalog of Federal Domestic 
Assistance. 

This program/activity is not subject to 
the provisions of Executive Order 1237: 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
19115 (June 24, 1983). 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since the 
Agricultural Stabilization and 
Conservation Service (ASCS) is not 
required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this notice. 

Section 314 of the Agricultural 
Adjustment Act of 1938, as amended 
(“the 1938 Act’), provides that 
marketing quota penalties shall be 
assessed whenever a kind of tobacco is 
marketed which is in excess of the 
marketing quota established for the farm 
on which such tobacco is produced. 
Section 314 of the 1938 Act also provides 
that the rate of penalty per pound for a 
kind of tobacco shall be seventy-five 
(75) percent of the average market price 
for such tobacco for the immediately 
preceding marketing year. The Crop 
Reporting Board, Statistical Reporting 
Service, U.S. Department of Agriculture 
determines and announces annually the 
average market price for all kinds of 
tobacco. 

Since the determination of 1985-86 
marketing year rates of penalty reflect 
only mathematical computations which 
are required to be made in accordance 
with a statutory formula, it has been 
determined that no further public 
rulemaking is required. 

Accordingly, it has been determined 
that the rate of penalty for the 1985-86 
marketing year for all kinds of tobacco 
subject to marketing quotas are as 
follows: 


Rate of Penaity 
[1985-86 Marketing Year} 


Cents 
Kinds of tobacco per 
pound 


Uc he cease car epnicneigcintereeinchntoelapie sete 4 
Flue-cured (types 11, 12, 13, and 14)... ; 
FW -Caeh NS OE nino cd sccintccamnsetecsinconssetnsss j 
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Rate of Penalty—Continued 
[1985-86 Marketing Year] 


Cents 
Kinds of tobacco per 
pound 


Fire-cured (types 22, 23, and 24)... 

Dark air-cured (types 35 and 36) 

Virginia sun-cured (type 37) << 
Cigar-filler and binder (types 42, 43, 44, 53, 54, | 





Signed at Washington, D.C. on June 27, 
1985. 


Everett Rank, 


Administrator, Agricultural Stabilization and 
Conservation Service. 


[FR Doc. 85-15828 Filed 7-1-85; 8:45 am} 
BILLING CODE 3410-05-M 


DEPARTMENT OF COMMERCE 


International Trade Administration 


MCTL Implementation Technical 
Advisory Committee; Meeting Change 
o 


AGENCY: International Trade 
Administration, Commerce. 

Federal Register citation of previous 
announcement: 50 FR 25436 June 19, 
1985. 

Previously announced time and date 
of the meeting: 9:30 a.m., July 10, 1985. 

Changes in the meeting: 9:30 a.m., July 
25, 1985, Room 5230. 


Dated: June 27, 1985. 
Margaret A. Cornejo, 
Acting Director, Technical Programs Staff. 
Office of Export Administration. 
[FR Doc. 85-15834 Filed 7~—1-85; 8:45 am] 
BILLING CODE 3510-DT-M 


[C-602-001] 


Sugar Content of Certain Articles From 
Australia; Preliminary Results of 
Administrative Review of 
Countervailing Duty Order 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

ACTION: Notice of Prelimiriary Results of 
Administrative Review of 
Countervailing Duty Order. 


sumMARY: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on the sugar 
content of certain articles from 
Australia. The review covers the period 
January 1, 1984, through December 31, 
1984, and one program. 

As of July 1, 1984, there is no separate 
export sugar rebate for “approved fruit 
products” or “other approved products.” 
Instead, the “approved products” 


category incorporates products 
previously listed as “approved fruit 
products” and “other approved 
products.” 

As a result of the review, the 
Department has preliminarily 
determined the average net subsidy to 
be Aus. $141.47 per metric ton of sugar 
content for “approved fruit products” 
during the period January 1 through June 
30, 1984; Aus. $156.47 per metric ton of 
sugar content for “other approved 
products” during the period January 1 
through June 30, 1984; and Aus. $217.05 
per metric ton of sugar content for 
“approved products” during the period 
July 1 through December 31, 1984. 
Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: July 2, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Paul Marselian or Barbara Williams, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230; 
telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: 


Background 


On July 30, 1984, the Department of 
Commerce (“the Department’’) 
published in the Federal Register (49 FR 
30343) the final results of its last 
administrative review of the 
countervailing duty order on the sugar 
content of certain articles from Australia 
(T.D. 39541, March 24, 1923) and 
announced its intent to conduct the next 
administrative review. As required by 
section 751(a)(1) of the Tariff Act of 1930 
(“the Tariff Act”), the Department has 
now conducted that administrative 
review. 


Scope of the Review 


Imports covered by the review are all 
shipments of Australian “approved fruit 
products” and “other approved 
products.” 

The list of “approved fruit products” 
includes the following items: Jams, 
canned fruits, citrus peel, crystallized 
(or glace) fruits,.certain fruit cordials 
and fruit juices containing not less than 
25 percent pure Australian fruit juice. 

The list of “other approved products” 
includes alcoholic beverages, biscuits, 
cakes, puddings, pastries and similar 
mixtures and ingredients used to make 
them, chemicals derived from cane 
sugar by hydrolysis, chemical 
preparations used as inhibitors or 
stabilizers, condiments, confectionary, 
desserts and ingredients used to make 
them, drink powders and crystals, 
essences and flavorings, ice block 
mixtures, leather, icing sugar mixture, 
maple syrup, medicines and drugs, 
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mixtures used to make icings, fillings, 
dressings and other foods, processed 
cereal foods or vegetables, processed 
egg products, processed milk products, 
quick frozen fruits, soft drinks, soups, 
spreads, sweetened fruit pulp and other 
fruit products which are not “approved 
fruit products.” Exceptions to the above 
are pure sugar and pure icing sugar (that 
is, not mixed with other manufacturing 
ingredients), golden syrup, treacle and 
molasses. These are regarded as sugar 
and sugar syrups. 

As of July 1, 1984, there is no separate 
export sugar rebate for “approved fruit 
products” or “other approved products.” 
Instead, the “approved products” 
category incorporates the products 
listed as “approved fruit products” and 
“other approved products” prior to July 
1, 1984. 

The review covers the period January 
1, 1984, through December 31, 1984, and 
the program of rebate payments made 
under the Export Sugar Rebate System. 


Analysis of the Program 


Export sugar rebates are fixed and 
published by the Export Sugar 
Committee on a monthly basis and are 
granted when the world (“parity”) price 
of sugar is lower than the price of sugar 
in Australia. The average rates for the 
period of review are set out under the 
Preliminary Results of the Review. 


Preliminary Results of the Review 


As a result of our review, we 
preliminarily detemine the average net 


‘subsidies to be Aus. $141.47 per metric 


ton of sugar content for “approved fruit 
products” during the period January 1 
through June 30, 1984; Aus. $156.47 per 
metric ton of sugar content for “other 
approved products” during the period 
January 1 through June 30, 1984; and 
Aus. $217.05 per metric ton of sugar 
content for “approved products” during 
the period July 1 through December 31, 
1984. 

On September 10, 1982, the 
International Trade Commission (‘the 
ITC”) notified the Department that the 
Australian government had requested 
an injury determination for this order 
under section 104(b) of the Trade 
Agreements Act of 1979. Should the ITC 
find that there is material injury or 
likelihood of material injury to an 
industry in the United States, the 
Department will instruct the Customs 
Service to assess countervailing duties 
in the amount of the estimated duties 
required to be deposited on all 
unliquidated entries of this merchandise 
eniered, or withdrawn from warehouse, 
for consumption on or after September 
10, 1982, and through the date of the 
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ITC’s notification to the Department of 
its determination. 

The Department intends to instruct 
the Customs Service to collect a cash 
deposit of estimated countervailing 
duties, as provided by section 751(a)(1) 
of the Tariff Act, of Aus. $217.05 per 
metric ton of sugar content on all 
shipments of this merchandise entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. This deposit 
requirement shall remain in effect until 
publication of the final results of the 
next administrative review. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of this 
administrative review including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41). 

Dated: June 26, 1985. 

Alan F. Holmer, 

Deputy Assistant Secretary, Import 
Administration. 

[FR Doc. 85-15835 Filed 7-1-85; 8:45 am] 
BILLING CODE 3510-DS-M 


National Bureau of Standards 


National Conference on Weights and 
_ Measures; Meeting 


AGENCY: National Bureau of Standards, 
Commerce. 

ACTION: Notice of annual meeting of 
national conference on weights and 
measures. 


summary: Notice is hereby given that 
the 70th Annual Meeting of the National 
Conference on Weights and Measures 
will be held Sunday, July 14 through 
Friday, July 19, 1985 at the J. W. Marriott 
Hotel, Pennsylvania Avenue and 14th 
Street, NW., Washington, DC. 
SUPPLEMENTARY INFORMATION: The 
National Conference on Weights and 
Measures is an organization of weights 
and measures enforcement officials of 
the States, counties, and cities of the 


United States as well as associated 
Federal, industry, and consumer 
representatives. The annual meeting of 
the Conference brings together the 
enforcement officials, other government 
officials, and representatives of 
business, industry, trade associations 
and consumer organizations for the 
purpose of discussing and seeking 
consensus on subjects that relate to the 
fields of weights and measures 
technology, administration, and 
regulations. 

Pursuant to authority in its Organic 
Act (15 U.S.C. 272 (5)), the National 
Bureau of Standards, as the sponsor of 
the National Conference on Weights and 
Measures, seeks to provide the technical 
basis for attaining nationwide 
uniformity among the States in the 
complex of laws, regulations, codes, 
methods, and the inspection and testing 
procedures that comprise regulatory 
control of commercial weighing and 
measuring activities by the States. 

The public is invited to attend. A 

registration fee of $135.00 per person 
will be charged to pay for expenses of 
the meeting. The registration fee also 
includes membership in the National 
Conference on Weights and Measures 
for the fiscal year July 1, 1985 to June 30, 
1986. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Albert D. Tholen, Executive 
Secretary, National Conference on 
Weights and Measures, National Bureau 
of Standards, Gaithersburg, MD 20899, 
telephone —(301) 921-2401. 

Dated: June 26, 1985. 

Ernest Ambler, 

Director. 

[FR Doc. 85-15780 Filed 7—1-85; 8:45 am] 
BILLING CODE 3510-13-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Bilateral Textile Constultations With 
the Government of Thailand 
Concerning Categories 336 and 640 


June 26, 1985. 

On May 1, 1985, the Government of 
the United States, pursuant to the 
Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement, effected by 
exchange of notes dated July 7, and 
August 8, 1983, as amended, requested 
the Government of Thailand to enter 
into consultations concerning exports to 
the United States of cotton dresses in 
Category 336 and men’s and boys’ 
woven shirts of man-made fibers in 
Category 640, produced or manufactured 
in Thailand and exported during the 
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period which began on May 1, 1985 and 

extends through December 31, 1985. 
The purpose of this notice is to 

announce that a sulution was agreed 

upon in recent consultations between 

the two governments. The agreed levels 

will.be announced after diplomatic 

notes have been exchanged. 

Walter C. Lenahan, 

Chairman, Committee for the Implementation 

of Textile Agreements. 

[FR Doc. 85-15814 Filed 7-1-85; 8:45 am] 

BILLING CODE 3510-DR-M 


COMMODITY FUTURES TRADING 
COMMISSION 


Chicago Board of Trade; Zero Coupon 
Long-Term Treasury Note Futures 
Contract 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of availability of the 
terms and conditions of proposed 
commodity futures contract. 


SUMMARY: The Chicago Board of Trade 
(“CBT”) has applied for designation as a 
contract market in the Zero Coupon 
Long-term Treasury note. The 
Commodity Futures Trading 
Commission (Commission) has 
determined that the terms and 
conditions of the proposed futures 
contract are of major economic 
significance and that, accordingly, 
making available the proposed contract 
or public inspection and comment is in 
the public interest, will assist the 
Commission in considering the views of 
interested persons, and is consistent 
with the purposes of the Commodity 
Exchange Act. 
DATE: Comments must be received on or 
before September 3, 1985. 
ADDRESS: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, D.C. 20581. 
Reference should be made to the CBT 
Zero Coupon Long-term Treasury note 
futures contract. 
FOR FURTHER INFORMATION CONTACT: 
Naomi Jaffe, Division of Economic 
Analysis, Commodity Futures Trading 
Commission, 2033 K Street, NW.., 
Washington, D.C. 20581 (202) 254-7227. 
A copy of the terms and conditions of 
the proposed CBT Zero Coupon Long- 
term Treasury note futures contract will 
be available for inspection at the Office 
of the Secretariat, Commodity Futures 
Trading Commission, 2033 K Street, 
NW., Washington, D.C. 20581. Copies of 
the terms and conditions can be 
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obtained through the Office of the 
Secretariat by mail at the above address 
or by phone at (202) 254-6314. 

Other materials submitted by the CBT 
in support of its application for contract 
market designation may be available 
upon request pursuant to the Freedom of 
Information Act (5 U.S.C. 552) and the 
Commission's regulations therunder (17 
CFR Part 145 (1984)), except to the 
extent that they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for copies 
of such materials should be made to the 
FOI, Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission's 
headquarters in accordance with 17 CFR 
145.7 and 145.8. 

Any person interested in submitting 
written data, views or arguments on the 
terms and conditions of the proposed 
futures contract, or with respect to other 
materials submitted by the CBT in 
support of its application, should send 
such comments to Jean A. Webb, 
Secretary, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, D.C. 20581, by September 3, 
1985. 

Issued in Washington, D.C. on June 27, 
1985. 

Jean A. Webb, 

Secretary to the Commission. 

[FR Doc. 85-15775 Filed 7-1-85; 8:45 am] 
BILLING CODE 6351-01-M 


Chicago Board of Trade; Proposed 
Amendments Relating to the Soybean 
Oil Futures Contract 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of proposed contract 
market rule changes. 


SUMMARY: The Chicago Board of Trade 
(“CBT”) has submitted a proposal to 
amend its soybean oil futures contract. 
The proposed amendments would revise 
the procedure for establishing locational 
differentials for the soybean oil contract. 
The Commodity Futures Trading 
Commission (“Commission”) has 
determined that the proposal is of major 
economic significance and that, 
accordingly, publication of the proposal 
is in the public interest, will assist the 
Commission in considering the views of 
interested persons, and is consistent 
with the purposes of the Commodity 
Exchange Act. 

DATE: Comments should be received on 
or before August 1, 1985. 
SUPPLEMENTARY INFORMATION: Under 
the contract's current rules, the delivery 
differential for each delivery location is 


calculated from the difference between 
the carload freight rate from that 
location to New York City as compared 
to the freight rate from Decatur, Ilinois 
to New York City. The Exchange 
submits that this basis for establishing 
locational delivery differentials is 
unsatifactory for two reasons: (1) 
Marketing patterns for crude soybean oil 
have changed so that movement from 
the midwestern production area to the 
eastern demand centers is no longer the 
dominant factor in pricing midwestern 
oil; and (2) with railroad deregulation, 
rail rate changes have become more 
frequent and rate levels have become 
uncertain. 

Under the Exchange’s proposal, five 
distinct delivery territories would be 
established, including a par delivery 
territory and discounts from par for the 
other territories. The CBT believes that 
the proposed territorial delivery 
differentials would ensure that all 
registered regular delivery capacity 
would be economically available for 
deliveries by better reflacting cash 
market relationships. The Exchange 
submits that warehouse receipts would 
tend to be issued throughout the 
territories and futures prices would tend 
to reflect the supply of and demand for 
all midwestern soybeam oil. The 
Exchange maintains that the proposed 
revisions would enhance the usefulness 
of the contract for hedging and price 
basing and guarantee an adequate 
deliverable supply of soybean oil for 
futures deliveries. 

FOR FURTHER INFORMATION CONTACT: 
Fred Linse, Division of Economic 
Analysis, Commodity Futures Trading 
Commission, 2033 K Street, NW.., 
Washington, D.C. 20581, (202) 254-7303. 

The new differentials would become 
effective after Commission approval for 
all contract months subsequently listed 
by the Exchange for trading, but would 
not be applicable to currently listed 
months. 

In accordance with section 5a(12) of 
the Commodity Exchange Act, 7 U.S.C. 
7a(12) (1982), the Commission has 
determined that the proposal submitted 
by the CBT concerning its soybean oil 
futures contract is of major economic 
significance. Accordingly, the principal 
amendments being proposed by the 
CME are printed below, using 
bracketing to indicate deletions and 
italics to indicate additions: 

1141.01 Delivery Points—[Crude 
Soybean Oil located in regular 
warehouses within an area not east of 
Indiana-Ohio boundary nor south of 
Louisville, KY, may be delivered in 
satisfaction of Soybean Oil futures 
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contracts. Regular warehouses—(See 
Appendix 11A).}] Crude Soybean Oil 
may be delivered in satisfaction of 
Soybean Oil futures contracts from 
regular warehouses located in Illinois 
Territory, Eastern Territory, Eastern 
Iowa Territory, Southwest Territory or 
Northwest Territory as defined in this 
regulation and at the following price 
differentials: 

(a) Illinois Territory (That portion of 
the state of Illinois north of latitude 
38°00 N.). . . at contract price. 

(b) Eastern Territory (Those portions 
of the states of Indiana and Kentucky 
west of the Ohio-Indiana border and its 
extension and north of latitude 38° 00 
N.). . . at *%ooths of one cent per 
pound under contract price. 

(c) Eastern Iowa Territory (That 
portion of the state of Iowa east of 
longitude 93°50' W.). . . at ®“%ooths of 
one cent per pound under contract price. 

(d) Southwest Territory (Those 
portions of the states of Missouri and 
Kansas north of latitude 38° 00' N. and 
east of longitude 97°00 W.). . . at 
*% ooths of one cent per pound under 
contract price. 

(e) Northwest Territory (Those 
portions of the states of Minnesota 
south of latitude 45° 10° N., South Dakota 
south of latitude 45° 10' N. and east of 
97°00 W., Iowa west of longitude 93°50 
W., and Nebraska east of longitude 
97°00 W.). . . at *4ooths of one cent 
per pound under contract price. 

Regular Warehouses—(See Appendix 
11A). 

[1141.02 Billing—When delivery is 
made at a point other than Decatur, 
Illinois, the Seller shall make an 
adjustment to Buyer by decreasing or 
increasing the amount due on delivery 
notice by the difference between 
carload freight rate that existed on July 
30, 1981 from the point of delivery to 
New York, NY as compared with 
Decatur, Illinois to New York. (See 
Appendix 11B for rail freight rates).] 

Other materials submitted by the CBT 
in support of the proposed amendment 
may be available upon request pursuant 
to the Freedom of Information Act (5 
U.S.C. 552) and the Commission's 
regulations thereunder (17 CFR Part 145 
(1984)), except to the extent that they 
are entitled to confidential treatment as 
set forth in 17 CFR 145.5 and 145.9. 
Requests for copies of such materials 
should be made to FOI, Privacy and 
Sunshine Acts Compliance Staff of the 
Office of the Secretariat at the 
Commission’s headquarters in 
accordance with 17 CFR 145.7 and 145.8. 

Any person interested in submitting 
written data, views or arguments on the 
proposed amendments should send such 
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comments to.Jean A. Webb, Secretary, 

Commodity Futures Trading 

Commission 2033 K Street, NW., 

Washington, D.C. 20581, by August 1, 

1985. ; 
Issued in Washington, D.C., on June 27, 

1985. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 85-15776 Filed 7-1-85; 8:45 am] 

BILLING CODE 6351-01-M 


- 


Chicago Board of Trade; Financial 
Times-Stock Exchange 100 Share 
index Futures Contract 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of availability of the 
terms and conditions of proposed 
commodity futures contract. 


SUMMARY: The Chicago Board of Trade 


(“CBT”) has applied for designation as a 
contract market in the Financial Times- 
Stock Exchange 100 Share Index. In 
accordance with sections 2(a)(1)(B)(iii) 
and 2(a)(1)(B)(iv)(II) of the Commodity 
Exchange Act, 7 U.S.C. 2a(iii), 2a(iv)(I) 
(1982), as amended, the Commodity 
Futures Trading Commission 
(“Commission”) is making available the 
proposed contract for public inspection 
and comment. 

DATE: Comments must be received on or 
before September 3, 1985. 

ADDRESS: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC. 20581. 
Reference should be made to the CBT 
Financial Times-Stock Exchange 100 
Share Index futures contract. 

FOR FURTHER INFORMATION CONTACT: 
Naomi Jaffe, Division of Economic 
Analysis, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, D.C. 20581 (202) 254-7227. 

A copy of the terms and conditions of 
the proposed CBT Financial Times- 
Stock Exchange 100 Share Index futures 
contract will be available for inspection 
at the Office of the Secretariat, 
Commodity Futures Trading 
Commission, 2033 K Street, NW.., 
Washington, D.C. 20581. Copies of the 
terms and conditions can be obtained 
through the Office of the Secretariat by 
mail at the above address or by phone 
at (202) 254-6314. 

Other materials submitted by the CBT 
in support of its application for contract 
market designation may be available 
upon request pursuant to the Freedom of 
Information Act (5 U.S.C. 552) and the 


Commission's regulations thereunder (17 
CFR Part 145 (1984)), except to the 
extent that they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for copies 
of such materials should be made to the 
FOI, Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission's 
headquarters in accordance with 17 CFR 
145.7 and 145.8. 

Any person interested in submitting 
written data, views or arguments on the 
terms and conditions of the proposed 
futures contract, or with respect to other 
materials submitted by the CBT in 
support of its application, should send 
such comments to Jean A. Webb, 
Secretary, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, D.C. 20581, by September 3, 
1985. 

Issued in Washington, D.C., on June 27, 
1985. 

Jean A. Webb, 

Secretary to the Commission. 

[FR Doc. 85-15777 Filed 7-1-85; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


Federal Acquisition Regulation; 5 
Information Collection Activities Under 
OMB Review 


AGENCY: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 


ACTION: Notice. 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR} 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve a new 
information collection. 

ADDRESSES: Send comments to Franklin 
S. Reeder, FAR Desk Officer, Room 3235, 
NEOB, Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Owen Green, Defense Acquisition 
Regulatory Council, 703-697-7268. 
SUPPLEMENTARY INFORMATION: 

a. Purpose: This request covers the 
collection of information to be used in 
the certification of commercial pricing. 
The proposal requires potential 
contractors under certain Federal 
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contracts to justify charging the 
Government more than the lowest price 
charged other customers for the same 
items of supply. This information is 
required by sec. 204 of Pub. L. 98-577 
“Small Business and Federal 
Procurement Competition Enhancement 
Act of 1984”, and sec. 1216 of Pub. L. 98- 
525 “Defense Procurement Reform Act 
of 1984”, 

b. Annual reporting burden: This is 
estimated as follows: Respondents, 
4,765; responses, 47,560; and reporting 
and recordkeeping hours, 22,895. 

Obtaining Copies of Proposals: 
Requestors may obtain copies from the 
FAR Secretariat (VR), Room 4041, GS 
Building, Washington, DC 20405. 


Dated: June 25, 1985. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc. 85-15772 Filed 7-1-85; 8:45 am] 
BILLING CODE 6820-61-M 


DEPARTMENT OF DEFENSE . 
Department of the Army 


Military Traffic Management 
Command; Directorate of Personal 
Property; Intrastate Rate Acquisition 
Program 


AGENCY: Military Management 
Command (MTMC), DoD. 


ACTION: Recently, the General 
Accounting Office issued their final 
report on MTMC’s Intrastate Rate 
Acquisition Program. The report states 
that the proposed expansion is 
reasonable; that it will facilitate rate 
solicitation, submission, and analysis; it 
will promote needed competition; and 
that it has the potential to reduce the 
Government's cost of moving household 
goods. Therefore, expansion to the 
remaining states, except Hawaii, is 
scheduled for April 1, 1986. 


SUMMARY: The purpose of this notice is 
to inform Department of Defense 
approved intrastate household goods 
carriers of the mailing of MTMC (MT- 
PPC), letter dated July 1, 1985, 
announcing the expansion of the 
intrastate program and ensuring that 
participating carriers are informed of the 
Intrastate Rate Acquisition Program. 
The above reference letter contains 
general information necessary for 
preparation and submission of 
Individual Rate Tenders for movement 
of intrastate traffic effective 1 April 
1986. 

The rate solicitation (to be issued in 
October 1985) includes all rates and 
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charges. Carriers will tender rates and 
charges by expressing a percentage of 
line-haul and a percentage of packing/ 
unpacking rates or a percentage of the 
single factor rate shown in the Rate 
Solicitation. Carriers will use MT-HQ 
Form 43 for filing individual rate 
tenders. 

Incentive tonnage will be awarded to 
the low rate setter. Rate adjustment 
tenders will be allowed to provide 
carriers who file during the Increase/ 
Decrease filing cycle, the option of 
adjusting to another carrier's offer. Only 
those carriers who file during the 
increase/decrease filing period can file 
during the rate adjustment period. 
However, the low cost carrier will be 
offered 50 percent of the tonnage 
awarded by an installation 
transportation office. Other carriers, 
adjusting to the low rate will share 
equally in the remaining tonnage. In the 
event two or more carriers establish the 
low rate, tonnage will be divided so 
each of the rate setters will receive 
equal amounts to the maximum extent 
possible. 

COMMENTS: Written comments 
concerning this program will be 
considered if received not later than 
September 3, 1985. 

ADDRESS COMMENTS TO: Commander, 
Military Traffic Management Command, 
Attn: Rate Acquisition Division (MT- 
PPC), Room 408, 5611 Columbia Pike, 
Falls Church, Virginia 22041-5050. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Jeffry McKenzie or Mrs. Naomi King, 
Military Traffic Management Command, 
Attn: MT-PPC (Room 408), 5611 
Columbia Pike, Falls Church, Virginia 
22041-5050, (2022) 756-1190. 

This request for comments and the 
resulting determinations are being made 
under the authority of 10 USC 2301-2314, 
DOD Directive 4500.9, and DOD 
4500:34R. 

Joseph R. Marotta, 

Colonel, General Staff, Director of Personal 
Property. 

[FR Doc. 85-15827 Filed 7-1-85; 8:45 am] 
BILLING CODE 3710-08-M 


Corps of Engineers, Department of 
the Army 


Recreation User Fees; Notice of 
Change 


AGENCY: Army Corps of Engineers, 
DOD. 

ACTION: Notice of change in recreation 
user fees. 


SUMMARY: In accordance with the 
provisions of § 327.25 of the regulation 
governing public use of U.S. Army Corps 


of Engineers Water Resource 
Development projects, which appear in 
Title 36 Code of Federal Regulations, 
notice is hereby given of a change in the 
plan to charge recreation user fees at all 
Federal Government Recreation areas 
administered by the Corps of Engineers, 
in compliance with the requirements set 
by Congress for fees to be fair, equitable 
and comparable with both non-Federal 
public agencies and the private sector. 


pate: Effective July 2, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Darrell E. Lewis, Chief, Natural 
Resources Management Branch, U.S. 
Army Corps of Engineers, HQUSACE, 
ATTN: DAEN-CWO-R, Washington, 
D.C. 20314-1000. 


SUPPLEMENTARY INFORMATION: Fees for 
camping are as follows: Single user unit 
camping fees will range from a minimum 
of $2, to an upper limit comparable to 
that charged by other public agencies 
and the private sector for similar 
facilities. The fee for sites equipped with 
electric other utility outlets will be 
higher than fees for sites without 
hookups. Group camp area fees will 
range from a minimum of $10, to a 
comparable upper limit, based on 
facilities available. 

At each U.S. Army Corps of Engineers 
Water Resource Development Project 
where camping is permitted, at least one 
primitive campground, with designated 
campsites, sanitary facilities and 
vehicluar access, will be provided where 
no fee shall be charged. 

Visitors to registered campers in fee 
campgrounds may be charged user fees 
for use of the specialized facilities. If 
charged, the fee shall not exceed 50 
percent of the single user unit campsite 
fee. 

A minimum fee of $25 may be charged 
for each special event permit issued. 

A special facility permit fee may be 
charged for-reserved group use of 
special recreation facilities such as 
group picnic shelters. This fee will be 
determined based on comparability with 
the other agencies and the private 
sector. 

Fees are based on comparable 
charges made for similar facilities in the 
service area of the management unit at 
which the fee is charged. As such, these 
fees may vary from region to region. 
John O. Roach, Il, ° 
Army Liaison Officer with the Federal 
Register. 

[FR Doc. 85-15826 Filed 7-1-85; 8:45 am] 
BILLING CODE 3710-92-M 
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DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


Rodgers Hydrocarbon Corporation 
and Ray V. Rodgers, Jr.; Proposed 
Remedial Order 


Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
hereby gives notice of a Proposed 
Remedial Order which was issued to 
Rodgers Hydrocarbon Corporation, Ray 
V. Rodgers, Jr. This Proposed Remedial 
Order alleges violations in the amount 
of $2,782,495.73 plus interest in 
connection with the resale of uncertified 
and improperly certified crude oil in 
violation of the certification provision of 
10 CFR Part 212 during the time period 
September 1977 through January 1980. 

A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from James.F. 
Murphy, Economic Regulatory 
Administration, Department of Energy, 
1403 Slocum, Second Floor, Dallas, 
Texas 75207 or by calling (214) 767-4646. 
Within fifteen (15) days of publication of 
this notice, any aggrieved person may 
file a Notice of Objection with the Office 
of Hearings and Appeals, Department of 
Energy, Forrestal Building, 1000 
Independence Avenue, SW., Room: 6F- 
078, Washington, D.C. 20585, in 
accordance with 10 CFR 205.193. 


Issued in Washington, D.C., on the 31st day 
of May, 1985. 
Avrom Landesman, 
Director, Office of Enforcement Programs, 
Economic Regulatory Administration. 
[FR Doc. 85-15804 Filed 7-1-85; 8:45 am] 
BILLING CODE 6450-01-M 


Issuance of Proposed Remedial Order 
to O.K. Oil and Gas, Inc. and Jack D. 
Pointer, Jr.; Opportunity for Objection 


Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Administration 
(ERA) of the Department of energy 
hereby gives Notice that it issued a 
Proposed Remedial Order to O.K. Oil 
and Gas, Inc. (O.K. Oil) and Jack D. 
Pointer (Pointer), Oklahoma City, 
Oklahoma on May 6, 1985. The Proposed 
Remedial Order sets forth findings of 
fact and conclusions of law concerning 
O.K. Oil and Pointer's pricing of first 
sales of crude oil produced and sold in 
the United States, in excess of maximum 
lawful prices, in violation of the Phase 
IV petroleum Price Regulations, formerly 
at 6 CFR Part 150, and the Mandatory 
Petroleum price Regulations, as they 
appeared in 10 CFR Parts 210, 211, and 
212. These regulations were in effect 
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prior to January 28, 1981. The amount of 
overcharges by O.K. Oil and Pointer on 
properties the ERA audited during the 
period October 1979 through December 
1980, and interest thereon through 
August 31, 1983, totals not less than 
$516,185.64. 

In accordance with 10 CFR 205.192(c), 
any person may obtain from the ERA a 
copy of the Proposed Remedial Order 
with confidential information, if any, 
deleted. 

Within 15 days after the date of 
publication of this notice, any aggrieved 
person may file a Notice of Objection in 
accordance with 10 CFR 205.193. A 
person who fails to file a Notice of 
Objection shall be determined to have 
admitted the findings of fact and 
conclusions of law aé stated in the 
Proposed Remedial Order. If a Notice of 
Objection is not filed as provided by 10 
CFR 205.193, the Proposed Remedial 
Order may be issued as a final order. 
Such Notice should be filed with: Office 
of Hearings and Appeals, U.S. 
Department of Energy, Room 6F-055, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, D.C. 20585. 

Copies of the Proposed Remedial 
Order may be obrained by.written 
request addressed to: Carole J. Gorry, 
Acting Chief, Freedom of Information 
and Privacy Acts Activities Branch, U.S. 
Department of Energy, Forrestal 
Building, MA-232.1, 1000 Independence 
Avenue SW., Washington, DC 20585. 

Copies of the Proposed Remedial 
Order may be obtained in person from: 
Office of Freedom of Information, 
Reading Room, U.S. Department of 
Energy, Forrestal Building, Room 1E-190, 
1000 Independence Avenue SW., 
Washington, DC 20585. 

Issued in Washington, D.C., June 6, 1985. 
Avrom Landesman, 

Director, Office of Enforcement Programs, 
Economic Regulatory Administration, 
Department of Energy. 

[FR Doc. 85-15802 Filed 7—-1-85; 8:45 am] 
BILLING CODE 6450-01-M 


issuance of Proposed Remedial Order 
to Total Petroleum, Inc., and 
Opportunity for Objection 


Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) hereby gives notice of a Proposed 
Remedial Order which was issued to 
Total Petroleum, Inc. (Total). This 
Proposed Remedial Order charges Total 
with entering processing agreement 
arrangements with Vulcan Asphalt 
Refining Co., Inc. for the purpose of 
lowering its reported crude oil runs to 
stills so as to obtain Small Refiner Bias 


entitlement benefits. Total's actions 
were designed to and resulted in the 
circumvention and contravention of the 
Entitlements Program. Further, the PRO 
alleges that Total misreported its crude 
oil runs to stills. The violation period 
covered is September 1977 through May 
1979. Total’s entitlements violations 
equal $907,976, exclusive of interest. 

A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from the 
Freedom of Information Public Reading 
Room (MA-~232.1), U.S. Department of 
Energy, 1000 Independence Avenue SW., 
Washington, DC 20585, (202) 252-6020. 

Within fifteen (15) days of publication 
of this notice, any aggrieved person may 
file a Notice of Objection with the Office 
of Hearings and Appeals, U.S. 
Department of Energy, Room 6F-055, 
1000 Independence Avenue SW., 
Washington, DC 20585, in accordance 
with 10 CFR 205.193. Failure to file a 
Notice of Objection shall be deemed to 
be an admission of the findings of fact 
and conclusions of law stated in the 
proposed order. If a Notice of Objection 
is not filed in accordance with § 205.193, 
the proposed order may be issued as a 
final Remedial Order by the Office of 
Hearings and Appeals. 

Issued in Washington, D.C., on the 17th day 
of June, 1985. 

Avrom Landesman, 

Director, Office of Enforcement Programs, 
Economic Regulatory Administration. 

[FR Doc. 85-15803 Filed 7--1-85; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. PP-82] 


issuance of a Presidential Permit To 
the Joint Owners of the Highgate 
Project, Electric Facilities at the U.S.- 
Canadian International Border 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Issuance of a Presidential 
permit in Docket No. PP-82 authorizing 
the Joint Owners of the Highgate Project 
to construct, connect, operate, and 
maintain electric transmission facilities 
at the international border between the 
United States and Canada. 


SUMMARY: The Economic Regulatory 
Administration (ERA) gives notice of the 
issuance of a Presidential permit on May 
14, 1985, in Docket No. PP-82 to the Joint 
Owners of the Highgate Project to 
construct, connect, operate and maintain 
a 345 kilovolt (kV) international 
interconnection (to be operated at 120 
kV) at the United States-Canadian 
Boundary. 


4 
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FOR FURTHER INFORMATION CONTACT: 


Anthony J. Como, Economic Regulatory 
Administration (RG—22), Department 
of Energy, 1000 Independence Avenue 
SW., Washington, D.C. 20585, (202) 
252-5935 

Lise Courtney M. Howe, Office of 
General Counsel (GC-41), Economic 
Regulatory Administration (RG—22), 
Department of Energy, 1000 
Independence Avenue SW., 
Washington, D.C. 20585, (202) 252- 
2900. 


SUPPLEMENTARY INFORMATION: On 
August 6, 1984, Vermont Electric Power 
Company, Inc. (VELCO) filed an 
application with ERA for a Presidential 
permit, pursuant to Executive Order No. 
10485, as amended. VELCO requested 
authority to construct, connect, operate 
and maintain transmission facilities 
known as the Highgate Project in order 
to import 150-200 megawatts of electric 
power from Hydro-Quebec. These 
facilities consist of a back-to-back 
converter station in the town of 
Highgate, Vermont, and a 345 kV 
transmission line which will extend 
approximately 7.5 miles from the 
converter station to the U.S.-Canadian 
border where it will connect with 
similar facilities owned and operated by 
Hydro-Quebec. VELCO filed this 
application on beha!f of the Joint 
Owners ' of this project. 

The Department of Energy (DOE) 
conducted an Environmental 
Assessment which concluded that the 
construction and operation of the 
proposed electrical facilities would have 
no significant impacts on the quality of 
the human environment. The DOE has 
issued a Finding of No Significant 
Impact, pursuant to requirements of the 
National Environmental Policy Act. 

ERA determined that the operation of 
the facilities would not adversely impact 
the reliability of the electric bulk power 
supply system, and the Departments of 
State and Defense concurred in the 
issuance of the permit. 

A copy of the Presidential permit is 
available for public inspection and 
copying at the DOE Freedom of 
Information Library, Room IE-190, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC 20585, 


'VELCO will construct, operate and maintain the 
facilities on behalf of the Joint Owners: Central 
Vermont Public Service Corp., Franklin Electric 
Light Co., Inc., Vermont Public Power Supply 
Authority, Green Mountain Power Corp., Vermont 
Electric Generation and Transmission Cooperative, 
Inc., Allied Power and Light Co., City of Burlington 
Electric Light Dept., Village of Johnson Electric Light 
Dept., and Rochester Electric Light and Power Co., 
Inc. 
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between the hours of 9:00 a.m. and 4:00 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington, DC, May 14, 1985. 
Rayburn Hanzlik, 
Administrator, Economic Regulatory 
Administration. 
[FR Doc. 85-15805 Filed 7-1-85; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER85-579-000 et al.) 


Arizona Public Service Co. et al.; 
Electric Rate and Corporate 
Regulation Filings , 


Take notice that the following filings 
have been made with the Commission: 


1. Arizona Public Sevice Company 
[Docket No. ER85-579-000] 
June 26, 1985. 

Take notice that on June 18, 1985, 
Arizona Public Service Company 
(“APS”) tendered for filing a Notice of 
Cancellation of the Wholesale Power 
Agreement between Washington Water 
Power Company (‘““WWP”) and APS, 
FERC Rate Schedule No. 84, which 
provides for the purchase of wholesale 
power. 

APS requests to cancel said 
Agreement as of October 11, 1985, 
pursuant to its terms. 

Copies of this filing have been served 
upon WWP and the Arizona 
Corporation Commission. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Arizona Public Service Company 


{Docket No. ER85-580-000] 
June 27, 1985. 

Take notice that on June 18, 1985 
Arizona Public Service Company 
tendered for filing six (6) copies of the 
First Revised Exhibit B dated March 22, 
1985 to the Wholesale Power Agreement 
between Arizona Public Service 
Company (APS) and Southern California 
_ Edison Company (SCE) FERC Rate 

Schedule No 120. This exhibit amends 
the anticipated contract demands for the 
years 1985-1988 and adds the years 1989 
and 1990. This filing does no change the 
current rate level. 

In past filings where similar revised 
contract demand exhibits to wholesale 
power supply agreements have been 
submitted, the Commission has waived 
the yearly requirement of filing these 
changes to every fifth year for 


information purposes. Reference is made 
to Letter Orders dated August 10, 1979 in 
Docket ER79-474, August 25, 1980 in 
Docket ER80-426, and February 14, 1983 
in Dockets ER82-231-000 and ER83-232- 
000. 
APS, therefore, requests waiver of the 
formal filing requirements and 
corresponding filing fee. The next 
required filing of Exhibit B will then be 
made in 1990, if approved. 

Copies of this filing have been served 
on the Arizona Corporation Commission 
and Southern California Edison. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Arizona Public Service Company 


[Docket No. ER85-581-000] 
June 27, 1985. 

Take notice that on June 18, 1985, 
Arizona Public Service Company (APS) 
tendered for filing, pursuant to 
§ 35.13(a)(2) of the Commission's Rules 
and Regulations, six (6) copies of the 
Ninth (9th) Revised Exhibit “A” to the 
wholesale Power Agreement between 
Arizona Public Service Company (APS) 
and San Carlos Indian Irrigation Project 
(SCIIP) FERC Rate Schedule No. 66. The 
exhibit amends the anticipated contract 
demands for the years 1985-1989. This 
filing does not change the current rate 
level. 

In past filings where similar revised 
contract demand exhibits to wholesale 
power supply agreements have been 
submitted, the Commission has waived 
the yearly requirement of filing these 
changes to every fifth year for 
informational purposes. Reference is 
made to Letter orders dated August 10, 
1979 in Docket ER79-474, August 25, 
1980 in Docket ER80—426, and February 
14, 1983, in Docket ER82-231-000 and 
ER83-232-000. 

APS, therefore, requests waiver of the 
formal filing requirements and 
corresponding filing fee. The next 
required filing of Exhibit “A” will then 
be made in 1990, if approved. 

Copies of this filing have been served 
on the Arizona Corporation Commission 
and San Carlos Indian Irrigation Project. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. The Cincinnati Gas & Electric 
Company 
[Docket No. ER85-574-000] 


June 27, 1985. 
Take notice that the Cincinnati Gas 

and Electric Company (Cincinnati) 

tendered for filing on June 17, 1985, an 
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Agreement, dated March 1, 1984, among 
Cincinnati, the Union Light, Heat and 
Power Company (Union) and East 
Kentucky Power Cooperative, Inc. (East 
Kentucky). 

The new Agreement establishes a 
Concurrent Exchange Service rate 
schedule utilizing existing and, if 
needed, new 69 kV delivery points to 
serve the load center of Union and East 
Kentucky. The Agreement is to become 
effective at such time as the Agreement 
is approved by the Commission and the 
Concurrent Exchange Service rate 
schedule attached thereto is permitted 
to become effective and Cincinnati's and 
East Kentucky's systems become 
interconnected at 138kV. 

The proposed rate schedule is not 
similar to others offered by Cincinnati or 
Union, since it is an initial schedules. 

Cincinnati states that the reason for 
the new Agreement is for transfer 
service which should minimize or avoid 
supplemental or duplicative 
transmission facilities. 

A copy of the filing was served upon 
The Union Light, Heat and Power 
Company, East Kentucky Power 
Cooperative, Inc., The Public Utilities 
Commission of Ohio and the Kentucky 
Public Service Commission. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Florida Power and Light Company 
[Docket No. ER85-380-003} 
June 26, 1985. 

Take notice that on June 17, 1985, 
Florida Power and Light Company 
(“FPL”) tendered for filing, pursuant to 
the Commission's order dated May 17, 
1985, revised rates and cost support data 
which reflect the Commission's 
determination that summarily 
disallowed FPL’s inclusion of 
accumulated deferred investment tax 
credits (““ADITC”) as a separate 
component of its capital structure. 

The Commission's granting of 
summary disposition on the ADITC 
issue affects, and requires revisions of, 
twenty-one transmission service 
agreements and Statements AP, AV, BG, 
Bk and BL as specified in § 35.13(h) of 
the Commission’s Regulations. Enclosed 
herewith are appropriately revised 
versions of the affected transmission 
service agreements and the above- 
mentioned Statements. By separate 
filing, FPL is requesting reconsideration 
of the Commission's May 17 Order. 

Copies of this letter and the 
accompanying documents are being 
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forwarded by mail this date to all 
parties of record in this proceeding. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph H 
at the end of this notice. 


6. Gulf States Utilities Company 


[Docket No. ER85-582-000} 
June 26, 1985. 

Take notice that on June 19, 1985 Gulf 
States Utilities Company (“Gulf States”) 
tendered for filing proposed changes in 
the fuel adjustment clauses applicable to 
its Rate Schedules WSD and WST. 
Under the proposed changes, the fuel 
adjustment clauses will not be affected 
by energy from facilities undergoing test 
operation. 

The proposed changes are necessary 
to allow Gulf States to treat properly the 
value of test energy to be produced 
when Gulf States tests its River Bend 
Unit 1 nuclear plant. If the filing is 
accepted, fuel savings from test energy 
will be used to offset construction costs. 
The fuel clause, as modified, would 
yield the same value as if test energy 
were not available, and Gulf States 
would credit its CWIP account for the 
fair value of the test energy. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Kansas Gas and Electric Company 


{Docket No. ER83-628-007] 


June 27, 1985. 

Take notice that on June 3, 1985, 
Kansas Gas and Electric Company 
(KEPCO) submitted for filing a 
compliance filing in accordance with 
Rule 602 of the Commission's 
Regulations. (18 CFR 385.602). 

Kansas Gas and Electric submits 
copies of the following: 

(1) ER83-628 Final Settlement 
Amendments to: 


mmmmm=somy 


(2) Rate design derivation. 
(3) Revenues reflecting the final 
“ settlement rates for the above customers 
and service schedules for the test year © 
ended June 30, 1984. 

(4) Cost of electric service and 
associated workpapers. 

On August 1, 1984, KG&E submitted a 
settlement offer for DEPCo for Service 


Schedules A, B and D. The Commission 
accepted the settlement for Service 
Schedules A and B by letter order dated 
October 26, 1984 in Docket Nos. ER83- 
628-000 and ER84—131-002. 

On October 12, 1984 KG&E submitted 
a Supplemental Settlement for KEPCo 
for Service Schedule D which was 
accepted by letter order dated 
December 14, 1984 in Docket Nos. ER83- 
628-003 and ER84—131-003. On January 
15, 1985, KG&E submitted a settlement 
offer for the Kansas Cities. This 
settlement applied to partial 
requirements Cities for Service 
Schedules A and E, full requirements 
Cities, Kansas Power and Light 
Company and Missouri Public Service 
Company. This settlement was accepted 
by letter order dated March 19, 1985 in 
Docket Nos. ER83-628-006 and ER84- 
131-004. 

These settlements were interim in 
nature subject to the following: 

(1) Rate case treatment of the tax 
effect of AFUDC capitalized from 
August, 1979 through December, 1981 
would be resolved in accordance with 
the final Commission order in ER82-412. 

(2) Unfunded deferred tax liability 
would be resolved in accordance with 
the final Commission order in ER82-412. 

(3) KEPCOo’s present revenues would 
reflect compliance rates accepted by the 
Commission at the conclusion of ER82- 
412 for determination of the 6% increase 
attributable to CWIP. 

Items (1) and (2) above apply to all 
settlement offers and item (3) above is 
applicable to the KEPCOo settlements. 

The Commission's final order in 
ER82-412 dated April 3, 1985 resolved 
item (1) above against the Company, 
and item (2) in favor of the Company. 
Therefore, a reduction to rate base is 
required to comply with purposes only), 
no adjustment is required in this docket. 
The cost of service included herein 
incorporates adjustments for items (1) 
and (3) above. This cost of service is for 
KEPCo—firm power and all 
transmission customers. 

The settlement filed on January 15, 
1985 for Kansas Cities anticipated the 
Commission's decision in ER82-412 and 
incorporated a reduction to rate base for 
item (1). Therefore, no further change in 
rates is necessary for firm power rates 
for the cities. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph H 
at the end of this notice. 


8. Mississippi Power Company 


[Docket No. ER85-572-000} 


June 26, 1985. 
Take notice that on June 3, 1985, 
Mississippi Power Company tendered 
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for filing a copy of a contract 
supplement to the contract for electric 
service for resale between Mississippi 
Power Company and the Singing River 
Electric Power Association dated 
January 4, 1972. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. Montana-Dakota Utilities Company 


[Docket No. ER85-576-000} 
June 26, 1985. 

Take notice that on June 17, 1985, 
Montana-Dakota Utilities Company, a 
Division of MDU Resources Group, Inc. 
(MDU), tendered for filing in its FPC 
Electric Service Tariff No. 6, Contract 
Supplement 19 dated February 22, 1985, 
to its Interconnection Agreement, dated 
November 21, 1956, with United States 
Department of Energy, Western Area 
Power Administration (Western). The 
proposed changes would increase 
MDU’s transformer capacity in 
Western's Miles City, Montana 
substation by replacement of such 
transformer, and updates the agreement 
to reflect current delivery and 
interconnection points between MDU's 
and Western's transmission systems. 

MDU requests waiver of the notice 
requirement of § 35.3 of the 
Commission's Regulations and that the 
Supplements be made effective as of the 
date shown in the agreement. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Niagara Mohawk Power Corporation 
[Docket No. ER85-577-000} 
June 26, 1985. 

Take notice that Niagara Mohawk 
Power Corporation (Niagara), on June 
17, 1985 tendered for filing as a rate 
schedule, and agreement between 
Niagara and Rochester Gas and Electric 
Corporation (RG&E) dated May 15, 1985. 

Niagara presently has on file an 
agreement with RG&E dated April 1, 
1979. The original Agreement is to 
provide transmission, service for the 
delivery of diversity power and energy 
from the Power Authority of the State of 


- New York (PASNY), and RG&E. The 


diversity power and energy is in turn 
exchanged by PASNY with Hydro 
Quebec. This agreement is designated as 
Niagara Mohawk Power Corporation 
Rate Schedule F.E.R.C. 114. This 
agreement is being transmitted as a 
supplement to the existing agreement 
and supersedes Sypplement No. 6. 

The May 15, 1985 agreement, which is 
a supplement to the original agreement, 
revises the transmission rates. Niagara 
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requests waiver of the Commission's 
prior notice requirements in order to 
allow said agreement to become 
effective April 1, 1985. 
Copies of the filing were served upon 
the following: 
Rochester Gas & Electric Corporation, 89 
East Avenue, Rochester, NY 14649 
Public Service Commission, State of 
New York, Three Rockefeller State 
Plaza, Albany, NY 12223 
Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


11. Niagara Mohawk Company 


[Docket No. ER85-578-000] 
June 27, 1985. 

Take notice that Niagara Mohawk 
Power Company (Niagara), on June 17, 
1985 tendered for filing as a rate 
schedule, and agreement between 
Niagara and Rochester Gas and Electric 
Corporation (Rochester) dated May 15, 
1985. 

Niagara presently has on file an 
agreement with Rochester dated 
February 14, 1975. This agreement is 
designated as Niagara Mohawk Power 
Corporation Rate Schedule F.E.R.C. No. 
92. This new agreement is being 
transmitted as a supplement to the 
existing agreement. 

This supplement revises the 
transmission rate for transmitting 
FitzPatrick power and energy from the 
Power Authority of the State of New 
York to Rochester as provided for in 
terms of the original agreement. Niagara 
requests waiver of the Commission's 
prior notice requirements in order to 
allow said agreement to become 
effective as of September 1, 1985. 

Copies of the filing were served upon 
the following: 

Rochester Gas & Electric Corporation, 89 

East Avenue, Rochester, NY 14649 
Public Service Commission, State of 

New York, Three Rockefeller State 

Plaza, Albany, NY 12223 

Comment date: July 12, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


12. Northern States Power Company 
[Docket No. ER85-575-000] 


June 26, 1985. 

Take notice that Northern States 
Power Company (Minnesota), on June 
17, 1985, tendered for filing the Diversity 
Exchange Agreement Between Northern 
States Power Company and Otter Tail 
Power Company (Diversity Exchange 
Agreement). 

The Diversity Exchange Agreement is 
an initial rate schedule filing. The 
Diversity Exchange Agreement provides 
that NSP will provide Otter Tail Power 


Company power and energy during the 
winter season beginning in November 
1990 for a period of fifteen years. The 
Agreement also provides that in 
consideration of the power and energy 
provided by NSP, Otter Tail Power 
Company will make available to NSP 
power and energy during the summer 
season for the same period of time. 

NSP requests the Diversity Exchange 
Agreement become effective on 
November 1, 1990. 

Comment date: July 11, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Commission, 825 North Capitol 
Street, NE., Washington, D.C. 20426, in 
accordance with Rules 211 and 214 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before the comment date. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

H. Any person desiring to be heard or 
to protest this filing should file 
comments with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, DC. 
20426, on or before the comment date. 
Comments will be considered by the 
Commission in determining the 
appropriate action to be taken. Copies of 
this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Piumb, 

Secretary. 

[FR Doc. 85-15784 Filed 71-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF&5-503-000] 


The Brooklyn Union Gas Co.; 
Application for Commission 
Certification of Qualifying Status of a 
Cogeneration Facility; Correction 


June 20, 1985. 

In Docket No. QF85-503-000 
appearing in the Federal Register issue 
of June 6, 1985 on page 23826, make the 
following correction: 

On page 23826, in the second column 
under Item 5, headed “The Brooklyn 
Union Gas Company”, second 
paragraph, lines 13-14. 
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“The electric power production 
capacity will be 60 megawatts.” is 
corrected to read “The electric power 
production capacity will be 60 
kilowatts.” 

The application correctly read 60 
kilowatts. The error occurred in 
transcribing the data for the notice. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 85—-15786 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP84-441-02] 


Tennessee Gas Pipeline Co., a Division 
ef Tenneco, Inc.; Availability of the 
AVL-1 Pipeline Project Environmental 
Assessment and Adoption of Portions 
of the Tennessee/Boundary Looping 
Project: Final Environmental impact 
Statement 


June 27, 1985. 


Notice is hereby given that the staff of 
the Federal Energy Regulatory 
Commission (FERC) has prepared an 
environmental assessment (EA) on the 
above referenced docket and adopted 
portions of the Tennessee/Boundary 
Looping Project: Final Environmental 
Impact Statement (Tennessee/Boundary 
FEIS) issued February 7, 1983. The staff 
has determined that construction and 
operation of the proposed AVL-1 
facilities that were previously analyzed 
would cause no significant change in the 
environmental impact concluded that 
the new environmental impact identified 
in the Tennessee/Boundary FEIS. The 
staff has also concluded that the new 
facilities not previously analyzed would 
not result in significant impact to the 
environment. The proposed AVL-1 
facilities include 75.4 miles of 8- through 
30-inch-diameter pipeline loop, one new 
7,000-horsepower compressor station, a 
total of 10,300 horsepower of additional 
compression at four existing compressor 
stations, one new meter station, and 
appurtenances. Alternatives are also 
considered. 

The EA will be used in the regulatory 
decisionmaking process at the 
Commission and may be presented as 
evidentiary matter in formal hearings. 
Notice of the amended application was 
published in the Federal Register on 
February 19, 1985 (50 FR 6982). The 
period of time for filing motions to 
intervene or notices of intervention 
expired on February 22, 1985, 
subsequently extended to March 21, 
1985, by notice issued March 1, 1985. 
Motions to intervene out of time can be 
filed with the Commission in accordance 
with the requirements of Rule. 214(d) of 
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the Commission's Rules of Practice and 
Procedures, 18 CFR 385.214(d). Anyone 
desiring to file a protest should do so in 
accordance with 18 CFR 358.211. 

The EA has been placed in the public 
files of the Commission and is available 
for public inspection in the FERC 
Division of Public Information, Room 
1000, 825 North Capitol Street NE., 
Washington, DC 20426. Copies have 
been sent to the public, all parties to the 
proceeding, and Federal, state, and local 
officials, and are available in limited 
quantities from the FERC Division of 
Public Information. 

Anyone wishing to do so, may file 
comments on the EA no later than July 
24, 1985. Comments should be sent to 
the Office of the Secretary, FERC, 825 
North Capitol Street, NE, Washington 
DC 20426. Additional information about 
the project is available from Mr. James 
P. Daniel, Project Manager, * 
Environmental Evaluation Branch, 
Office of Pipeline and Producer 
Regulations, (202) 357-5364. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15785 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 1892-002 et al.} 


Hydroelectric Applications; New 
England Power Co. et al.; Applications 
Filed With the Commission 


Take notice that the following 
hydroelectric applications have been 
filed with the Federal Energy Regulatory 
Commission and are available for public 
inspection: 

1 a. Type of Application: Amendment 
of License. 

b. Project No.: 1892-002. 

c. Date Filed: May 13, 1985. 

d. Applicant: New England Power 
Company. 

e. Name of Project: Wilder. 

f. Location: On the Connecticut River 
in Windsor and Orange Counties, 
Vermont and Grafton County, New 
Hampshire. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Robert King 
Wulff, New England Power Service, 25 
Research Drive, Westborough, 
Massachusetts 01581. 

i. Comment Date, August 12, 1985. 

j. Description of Project: The project 
as licensed consists of: (1) A concrete 
gravity-type dam 59 feet high, 
comprising a 232-foot-long non-overflow 
section and a 526-foot-long spillway 
section with taintor gates and 
flashboards; (2) a 45-mile-long reservoir 
having a surface area of 3,100 acres at 


elevation 385 feet m.s.1., with 105 miles 
of shoreline and a total volume of about 
55,000 acre-feet at full-pond elevation; 
(3) a powerhouse containing two 16,200- 
kW generating units; (4) transmission 
facilities consisting of: (a) Two 
generator leads to the 13.8-kV bus; (b) 
the 13.8-kV bus; (c) the two banks of 
13.8/46-kV step-up transformers; (d) the 
13.8/115-kV step-up transformer bank; 
and (e) the 115-kV appurtenances to 
connect to the 115-kV bus at which the 
Vermont Electric Power Company, Inc., 
and the 115-kV Wilder-Bellows Falls 
lines are connected; and (5) Appurtenant 
facilities. Project energy would be sold 
to the customers of the New England 
Power Company. 

The Applicant proposes to amend the 
license by increasing the total installed 
capacity from 32,400 kW to 35,600 kW 
by installing a new unit at the fishway, 
and the average annual generation from 
136,200,000 kWh to 148,850,000 kWh. 
The Applicant also proposes to add a 
new lead to the existing 13.8-kV bus. 

k. This notice also consists of the 
following standard paragraphs: B, C & 
D1. 

2 a. Type of Application: Transfer of 
License. 

b. Project No.: 2851-004. 

c. Date Filed: May 6, 1985. 

d. Applicant: James River-Groveton, 
Inc. (Licensee) and Riegel Products 
Corporation (Transferee). 

e. Name of Project: Natural Dam. 

f. Location: Oswegatchie River, 
Village of Governeur, St. Lawrence 
County, New York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Donna L. Arey, 
McGuire, Woods and Battle, 1400 Ross 
Building, Richmond, Virginia 23219. 

i. Comment Date: August 2, 1985. 

j. Description of the proposed 
Transfer: The Applicants propose to 
transfer the license from James River- 
Groveton, Inc. (Licensee) to Riegel 
Products Corporation (Transferee) as 
part of a reorganization of the James 
River Corporation of Virginia of which 
the Licensee and Transferee are wholly 
owned members. The Natural Dam 
project consists of an existing dam, 
reservoir and powerhouse with turbine- 
generators with a total rated capacity of 
1,020 kW. 

Transferee has proposed to operate 
the project in accordance with the 
existing license. No change to the 


_ project operation has been proposed. 


Transferee is a private corporation 
organized under the laws of the State of 
Virginia and has filed to be 
domesticated in the State of New York. 

k. This notice also consists of the 
following standard paragraphs: B and C. 
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3 a. Type of Application: Exemption 
(SMW or less). 

b. Project No.: 3988-003. 

c. Date Filed: December 26, 1984. 

d. Applicant: Charles A. Deyle. 

e. Name of Project: Montgomery Creek 
Falls Power Project. 

f. Location: On Montgomery Creek in 
Shasta County, California. 

g. Filed Pursuant to: Section 408 of 
Energy Security Act of 1980 (16 U.S.C. 
2705 and 2708 as amended). 

h. Contact Person: Mr. Charles A. 
Deyle, 1704 Soledad Way, San Diego, 
CA 92109. 

i. Comment Date: July 31, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) An intake 
structure within the west bank of the 
creek at elevation 1,669 feet; (2) a 36- 
inch-diameter, 330-foot-long pipe; (3) a 
36-inch-diameter, 100-foot-long 
penstock; (4) a powerhouse containing a 
single generating unit with a rated 
capacity of 100 kW to operate under a 
head of 67 feet; and (5) a 200-foot-long, 
12-kV transmission line will connect the 
project with and existing Pacific Gas 
and Electric Company (PG&E) line east 
of the powerhouse. 

k. Purpose of Project: Project energy 
will be sold to PG&E. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C & D3a. 

4 a. Type of Application: Minor 
License. 

b. Project No.: 8712-000. 

c. Date Filed: November 7, 1984. 

d. Applicant: Phillip Leavitt Young. 

e. Name of Project: Happy Corner. 

f. Location: Perry Stream in Coos 
County, New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Phillip Leavitt 
Young, P.O. Box 29, Pittsburg, New 
Hampshire 03592. 

i. Comment Date: August 23, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) A new 12- 
foot-high, 72-foot-long stone and wood 
gravity dam; (2) a new reservoir with a 
normal water surface area of 6,825 
square feet, no storage capacity at 
normal water surface elevation of 1,488 
feet m.s.]. with; (3) 1.5-foot-high 
flashboards; (4) a new 60-inch-diameter, 
300-foot-long steel penstock; (5) a new 
powerhouse containing one generating 
unit with a capacity of 80 kW; (6) a new 
transmission line, 600 feet long; and (7) 
appurtenant facilities. The Applicant 
estimates that the average annual 
generation would be 375,000 kWh. 

k. Purpose of Project: Project power 
would be sold to the Public Service 
Company of New Hampshire. 
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1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D1. 

5 a. Type of Application: Conduit 
Exemption. 

b. Project No.: 8811-000. 

c. Date Filed: December 21, 1984. 

d. Applicant: Washington County 
Water Conservancy District. 

e. Name of Project: Pah Tempe. 

f. Location: Quail Creek Pipeline, near 
Hurricane, in Washington County, Utah. 

g. Filed Pursuant to: Section 30 of the 
Federal Power Act, 16 U.S.C. 823{a). 

h. Contact Person: Mr. Wayne Wilson, 
Chairman, Washington County Water 
Conservancy District, 148 East 
Tabernacle, P.O. Box 583, St. George, UT 
84770, (801) 673-4892. 

i. Comment Date: August 5, 1985. 

j. Description of Project: The proposed 
project would utilize the minimum flow 
release conduit of the Quail Creek 
Pipeline Project and would consist of a 
powerhouse, located approximately 
three miles downstream of the Virgin 
River Reservoir, containing a single 
Turgo impulse turbine-generator unit 
with a rated capacity of 1,200 kW and 
producing an estimated average annual 
generation of 10 GWh. Project power 
would be sold to Pacific Gas and 
Electric Company. 

k. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C and D3b. 

6 a. Type of Application: 5 MW 
Exemption. 

b. Project No.: P-8825-001 

c. Date Filed: March 25, 1985. 

d. Applicant: Morley Hydro Company. 

e. Name of Project: Morley Dam. 

f. Location: On the Little Muskegon 
River in Mecosta County, Michigan. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980, 16 U.S.C. 
2705 and 2709. 

h. Contact Person: Gary F. Croskey, 
Morley Hydro Company, 336 University 
Drive, East Lansing, MI 48823. 

i. Comment Date: July 31, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
dam 21-feet-high and 450-feet-long 
including spillway at elevation 883.4 feet 
NGVD owned by the Village of Morley; 
(2} an existing reservoir with a surface 
area of 56 acres and a storage capacity 
of 325 acre-feet at elevation 883.0 
NGVD; (3) an existing powerhouse to be 
renovated to contain one turbine/ 
generator with a rated capacity of 200 
kW which would discharge flows 
directly into the Little Muskegon River; 
(4) an existing 12-kV transmission line 
700 feet long; and (5) appurtenant 
facilities. The estimated average annual 
energy produced by the project would 
be 800,000 kWh operating under a net 


hydraulic head of 14 feet. The project 
power will be sold to the Consumers 
Power Company. 

k. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, D3a. 

1. Purpose of Exemption—An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

7 a. Type of Application: Preliminary 
Permit. 

b. Project No: 8973-000. 

c. Date Filed: February 25, 1985. 

d. Applicant: Rocky Mountain Hydro, 
Inc. 

e. Name of Project: Truckee Power. 

f. Location: On the Truckee Canal, 
near Wadsworth, in Storey County, 
Nevada. 

g- Filed Pursuant to: Federal Power 
Act, 16 U.S.C.-791{a)-825(r). 

h. Contact Person: Mr. Michacl L. 
Raisch, Rocky Mountain Hydro, Inc., 
4065 South Roslyn Street, Denver, 
Colorado 80237, (303) 770-9191. 

i. Comment Date: August 21, 1985. 

j. Description of Project: The proposed 
project would utilize the excess capacity 
of the Truckee Canal to divert and 
additional portion of the Truckee River 
flow at the U.S. Bureau of Reclamation's 
Derby Diversion Dam to a proposed 
powerhouse located at the Gilpin 
Wasteway, a gated tunnel structure 
conveying excess canal flows back to 
the Truckee River. The proposed project 
would consist of: (1) A concrete intake. 
structure on the Truckee Canal at the 
Gilpin Wasterway; (2) a 140-foot-long 
steel penstock; (3} a powerhouse 
containing a single Francis turbine- 
generator unit with a rated capacity of 
1,500 kW and producing an estimated 
average annual generation of 6.5 GWh; 
and (4) a 1-mile-long, 60-kV transmission 
line to interconnect the project to an 
existing Sierra Pacific Power Company 
(SPPC) line. Project power would be 
sold to SPPC. 

A preliminary permit, if issued, does 
not authorize construction. The 
Applicant seeks a 24-month permit to 
study the feasibility of constructing and 
operating the project and estimates the 
cost of the studies at $80,000. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C and D2. 

8 a. Type of Application: Preliminary 
Permit. 

b. Project No: 9022-000. 

c. Date Filed: March 12, 1985. 

d. Applicant: JDJ Energy Company. 


Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Notices 


e. Name of Project: Lake Frances, 


‘Illinois River. 


f. Location: On the Lake Frances and 
lilinois River in Adair County, 
Oklahoma. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)—825(r). 

h. Contact Person: Mr. Doyle W. 
Jones, P.O. Box 225, Jones Mill, 
Arkansas 72105. 

i. Comment Date: August 12, 1985. 

j. Competing Application: Project No. 
9138, Date Filed: April 29, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) A 40-foot- | 
high and 100-foot-long existing earthen 
dam including spillway at elevation 940 
feet N.G.V.D. owned by the City of 
Siloam Springs; (2) an existing reservoir 
with a storage capacity of 8,550 acre-feet 
and a surface area of 570 acres at water 
surface elevation 920 feet N.G.V.D.; (3) 
an existing*penstock channel 15 feet 
wide and 20 feet deep; (4) an existing 
powerhouse to be repaired and to 
contain a single turbine/generator unit 
with an installed capcity of 965 kW; (5) 
an existing tailrace channel 6 feet wide 
and 8 feet deep; (6) a new 480-volt 
transmission line, 1,500 feet long; and (7) 
appurtenant facilities. The estimated 
average annual energy produced by the 
project would be 1,950,000 kWh 
operating under a hydraulic head of 20 
feet. Project power would be sold to the 
City of Siloam Springs Electric 
Department. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C & D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
is 36 months. The work preposed under 
the preliminary permit would include 
enconomic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $10,000. 

9 a. Type of Application: Preliminary 
Permit. 

b. Project No: 9078-000. 

c. Date Filed: April 1, 1985. 

d. Applicant: Highland Construction. 

e. Name of Project: Cove Water Power 
Project. 

f. Location: On Hatchet Creek in 
Shasta County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 
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h. Contact Person: Mr. Sam Nelson, 
2675 Bechelli Lane, Suite 3, Redding, CA 
96002. 

i. Comment Date: August 21, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) A 6-foot- 
high, 80-foot-long diversion dam at 
elevation 2,240 feet; (2) a 48-inch- 
diameter, 11,500-foot-long penstock; (3) a 
powerhouse containing a single 
generating unit operating under a head 
of 944 feet and with an installed 
capacity of 5,000 kW; and (4) a 12-kV, 
0.5-mile-long transmission line 
connecting with an existing Pacific Gas 
and Electric Company (PG&E) 
transmission line. 

The proposed project would be 
located downstream of the licensed 
Hatchet Creek Project No. 5931. 
However, the proposed project would 
not conflict with Project No. 5931. 

k. Purpose of Project: A preliminary 
permit if issued, does not authorize 
construction. Applicant has requested a 
24-month permit to conduct feasibility 
studies and prepare a license 
application at a cost of $20,000. No new 
roads would be constructed to conduct 
these studies. 

The estimated 19 million KWh 
generated annually by the project would 
be sold to PG&E. 

]. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

10 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9092-000. 

c. Date Filed: April 5, 1985. 

d. Applicant: Northern Power 
Company. 

e. Name of Project: Bailey. 

f. Location: Winooski River in 
Washington County, Vermont. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Geoffrey 
Shadroui, Northern Power Company, 121 
Maple Avenue, Barre, VT 05641. 

i. Comment Date: August 21, 1985. 

j. Description of Project: The proposed 
project would utilize the existing Corps 
of Engineers Bailey Dam and would 
consist of: (1) 3-foot-high flashboards; (2) 
a new reinforced concrete intake 
structure; (3) a new concrete 
powerhouse containing four generating 
units with a capacity of 74 kW each for 
a total installed capacity of 296 kW; (4) 
three new transmission lines, 300 feet 
long each; and (5) appurtenant facilities. 
The Applicant estimates the average 
annual generation would be 1,069,000 
kWh. 

k. Purpose of Project: Project power 
would be sold to the Green Mountain 
Power Corporation. 


1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period 24 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $5,000. 

11 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9128-000. : 

c. Date Filed: April 24, 1985. 

d. Applicant: Charles H. Polk. 

e. Name of Project: Thompson Creek. 

f. Location: On Thompson Creek, a 
tributary to the Klamath River, near 
Seiad Valley, in Siskiyou County, 
California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Charles H. 
Polk, Thompson Creek Lodge, 52431 
Highway 96, Seiad Valley, CA 96086, 
(916) 496-3657. 

i. Comment Date: August 21, 1985. 

j. Description of Project The proposed 
run-of-the-river project would consist of: 
(1) A 4-foot-hgh, 26-foot-long rock 
diversion structure located gcross 
Thompson Creek at elevation 1,420 feet 
msl; (2) a 5,000-foot-4tong, 6 foot by 4 foot 
diversion conduit; (3) a 42-inch- 
diameter, 840-foot-longsteg) penstock; 
(4) a powerhouse containing a single 
turbinegenerator unit with a rated 
capacity of 400 kW and an average 
annual generation of 1.44 GWh,; and (5) 
a 1,000-foot-long, 12.5-kV tr ission 
line interconnecting the project to an 
existing Pacific Power and Light 
Company (PP&L) line. Project power 
would be sold to PP&L. The project 
would be located on both private and 
Klamath National Forest lands. 

A preliminary permit, if issued, does 
not authorize construction. The 
Applicant seeks a 30-month permit to 
study the feasibility of constructing and 
operating the project and estimates the 
cost of the studies at $50,000. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C and D2. 

12 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9156-000. 

c. Date Filed: May 1, 1985. 

d. Applicant: Silver Star Hydro, Ltd. 
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e. Name of Project: Sonora Peak 
Hydroelectric Project. 

f. Location: On Silver and Wolf 
Creeks, within Toiyabe National Forest, 
in Mono County, California. 

g- Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Roy C. 
McDonald, P.O. Box 11154, Beverly 
Hills, CA 90213. 

i. Comment Date: August 22, 1985. 

j. Description of Project: The 
proposed project would consist of: (1) A 
5-foot-high diversion dam on Silver 
Creek at elevation 8,300 feet; (2) a 5- 
foot-high diversion dam on Wolf Creek 
at elevation 8,300 feet; (3) a 27-inch- 
diameter, 9,000-foot-long pipeline would 
carry waters of Silver Creek and a 16- 
inch-diameter, 9,000-foot-long pipeline 
would carry waters of Wolf Creek to; (4) 
a 36-inch-diameter, 7,500-foot-long 
penstock; (5) a powerhouse to contain 
generating units with combined rated 
capacity of 5,800 kW, operating under a 
head of 1,540 feet; and (6) a 12.5-kV, 1- 
mile-long transmission line will connect 
the project with an existing Southern 
California Edison Company (SCE) line 
east of the powerhouse. 

k. Purpose of Project: The estimated 
annual generation of 15 million kWh will 
be sold to SCE. 

1. This notice also consists of the 
following standard-paragraphs: A5, A7, 
AQ, B, C & D2. 

13 a. Type of Application: 
Preliminary Permit. 

b. Project No.: 9173-000. 

c. Date Filed: May-6, 1985. 

d. Applicant: Rankin and Associates. 

e. Name of Project: Oregon Water 
Power. ; 

f. Location: On the Rock River in Ogle 
County, Illinois. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(r)-825(r} 

h. Contact Person: Mr. Ronald A. 
Rankin, 1124A Bunker Hill Drive, 
Wheaton, Illinois 60187. 

i. Comment Date: August 19, 1985. 

j. Description of Project: The 
proposed project would consist of: (1) 
An existing dam about 876 feet long and 
12 feet high; (2) an impoundment with 
negligible storage capacity and normal 
water surface elevation of 678 feet, 
m.s.l.; (3) a demolished powerhouse that 
will be reconstructed to house 3 
generators with a total installed 
capacity of 1,050 kW; (4) a new 12,000 
volt transmission line about 500 feet 
long; and (5) appurtenant facilities. 
Applicant estimrates that the average 
annual energy generation would be 
8,500,000 kWh. The dam is jointly owned 
by the Illinois Department of 
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Conservation and the City of Oregon, 
Illinois. 

k. Purpose of Project: The Applicant 
anticipates that project energy will be 
sold to Commonwealth Edison. 

l. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

m. Proposed Scope of Studies under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 24 
months during which time it would 
prepare studies of the hydraulic, 
construction, economic, environmental, 
historic and recreational aspects of the 
project. Depending on the outcome of 
the studies, Applicant would prepare an 
application for an FERC license. 
Applicant estimates the cost of the 
studies under the permit would be 
$10,000. 

14 a. Type of Application: Preliminary 
Permit. 

b. Project No: 9176-000. 

c. Date Filed: May 3, 1985. 

d. Applicant: Long Lake Energy 
Corporation. 

e. Name of Project: Lock 16. 

f. Location: New York State Barge 
Canal, Montgomery County, New York. 
g. Filed Pursuant to: Federal Power 

Act, 16 U.S.C. 791(a}-825(r). 

h. Contact Person: Mr. Paul J. Elston, 
President, Long Lake Energy 
Corporation, 122 East 42nd Street, Suite 
1901, New York, NY 10168. 

i. Comment Date: August 12, 1985. 

j. Competing Application: Project No. 


Date Filed: November 1, 1984. 

k. Description of Project: The 
proposed project would consist of: (1) 
An existing 4.5-foot-high, 360-foot-long 
steel and concrete movable dam; (2) a 
reservoir with a surface area of 236 
acres, a storage capacity of 2,690 acre- 
feet, and a normal water surface 
elevation of 321.5 feet m.s.].; (3) a new 
400-foot-long navigation barrier; (4) a 
new 50-foot-wide, 1,000-foot-long power 
canal; (5) a new intake gate; (6) a new 
powerhouse containing two generating 
units with a capacity of 4,380 kW each 
for a total installed capacity of 8,760 
kW; (7) a new 50-foot-wide, 200-foot- 
long tailrace; (8) a new transmission 
line, 500 feet long; and (9) appurtenant 
facilities. The Applicant estimates the 
average annual generation would be 
31,410,000 kWh. The existing dam is 
owned by the New York State 
Department of Transportation. 

1. Purpose of Project: Project power 
would be sold to Niagara Mohawk 
Power Corporation. 


m. This notice also consists of the 
following standard paragraphs: A8, B, C, 
and D2. 

n. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicani seeks issuance of a 
preliminary permit for a period of 12 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $400,000. 

15 a. Type of Application: Preliminary 
Permit. 

b. Project No: 9188-000. 

c. Date Filed: May 13, 1985. 

d. Applicant: Carlyle Hydro 
Associates. 

e. Name of Project: Carlyle Dam 
Hydro. 

f. Location: On the Kaskaskia River in 
Clinton County, Illinois. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)- 825(r). 

h. Contact Person: David M. Coombe, 
Synergics, Inc., 410 Severn Ave., Suite 
409, Annapolis, MD 21403. 

i. Comment Date: August 23, 1985. 

j. Description of Project: The proposed 
project would utilize the existing U.S. 
Army Corps of Engineers’ Carlyle-Dam 
and Reservoir and would consist of: (1) 
Two new steel penstocks, 
approximately 400 feet long and 13 feet 
in diameter; (2) a new reinforced 
concrete powerhouse, 75 feet by 70 feet, 
housing two new equal size turbine/ 


. generators, with a total installed 


capacity of 8,800 kW; (3) a proposed 
tailrace approximately 1,000 feet long 
and 150 feet wide; (4) a new 69-kV 
transmission line about 3,000 feet long; 
and (5) appurtenant facilities. Applicant 
estimates that the average annual 
energy generation would be 22 GWh. 

k. Purpose of Project: The proposed 
market for the generated eriergy would 
be the Illinois Power Company. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 24 
months during which time it would 
prepare studies of the hydraulic, 
construction, economic, environmental, 
historic and recreational aspects of the 
project. Depending on the outcome of 
the studies, Applicant would prepare an 
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application for an FERC license. 
Applicant estimates the cost of the 
studies under the permit would be 
$50,000. 

16 a. Type of Application: Preliminary 
Permit. 

b. Project No: P-9189-000. 

c. Date Filed: May 13, 1985. 

d. Applicant: JDJ Energy Company. 

e. Name of Project: Dale Hollow 
National Fish Hatchery Conduit. 

f. Location: On Dale Hollow Lake in 
Clay County, Tennessee. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)— 825(r). 

h. Contact Person: Doyle W. Jones, 
P.O. Box 225, Jones Mill, AR 72105. 

i. Comment Date: August 21, 1985. 

j. Description of Project: The proposed 
project would utilize the existing U.S. 
Army Corps of Engineers’ Dale Hollow 
Dam and Reservoir and the U.S. Fish 
and Wildlife Service’s National Fish 
Hatchery and would consist of: (1) A 
proposed powerhouse 20 feet long and 
20 feet wide to be located on the 
hatchery water supply conduit and 
which would contain one turbine/ 
generator with an installed capacity of 
98 kW; (2) a proposed 480-volt 
transmission line approximately 2000 
feet long; (3) appurtenant facilities. The 
estimated average annual energy 
produced by the project would be 
772,600 kWh operating under a 
hydraulic head of 80 feet. Project power 
would be sold to the Tri-County Electric 
Cooperative. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

]. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
is 24 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $10,000. 

17 a. Type of Application: Preliminary 
Permit. 

b. Project No.: P-9190-000. 

c. Date Filed: May 13, 1985. 

d. Applicant: JDJ] Energy Company. 

e. Name of Project: Wolf Creek 
National Fish Hatchery Conduit. 

f. Location: On Lake Cumberland in 
Russell County, Kentucky. 
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g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Contact Person: Doyle W. Jones, 
P.O. Box 225, Jones Mill, AR 72105... 

i. Comment Date: August 22, 1985. 

j. Description of Project: The proposed 
project would utilize the existing U.S. 
Army Corps of Engineers’ Dam and 
Reservoir and the U.S. Fish and Wildlife 
Service's National Fish Hatchery and 
would consist of: (1) A proposed 
powerhouse 20 feet long and 20 feet 
wide to be located on the hatchery 
water supply conduit and which would 
contain one turbine/generator with an 
installed capacity of 132 kW; (2) a 
proposed 480-volt transmission line 
approximately 600 feet long; and (3) 
appurtenant facilities. The estimated 
average annual energy produced by the 
project would be 1,040,700 kWh 
operating under a hydraulic head of 80 
feet. Project power would be sold to the 
South Kentucky Rural Electric 
Cooperative. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
is 24 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be’$10,000. 

185 a. Type of Application: Major 
License (SMW or Less). 

b. Project No.: 3612-003. 

c. Date Filed: June 29, 1984 and 
supplemented January 15, 1985. 

d. Applicant: Brasfield Development, 
Ltd. 
e. Name of Project: Brasfield Hydro 
Project. 

f. Location: On the Appomattox River 
near Petersburg, Chesterfield and 
Dinwiddie Counties, Virginia. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Kenneth Lever, 
Brasfield Development, Ltd., The Pierce 
Building, 18305 Minnetonka Boulevard, 
Wayzata, MN 55391. . 

i. Comment Date: August 26, 1985. 

j. Description of Project: The proposed 
project would be operated run-of-river 
and would consist of: (1) An existing 
reinforced concrete dam approximately 
57 feet high and 1,250 feet long; (2) an 


existing 3,060-acre reservoir containing 
36,000 acre-feet of gross storage at 
normal pool elevation 158.0 feet m.s.1.; 
(3) a new powerhouse containing a 4600- 
kW generator; (4) an existing 13.2-kV 
transmission line interconnecting with 
VEPCO’s power system; and (5) 
appurtenant facilities. The Applicant 
estimates that the average annual 
generation would be 23,700 MWh. The 
Applicant is the Permittee for Project 
No. 3612. 

k. Purpose of Project: The powes 
generated would be sold to Virginia 
Electric Power Company. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D1. 

19 a. Type of Application: Exemption- 
(5 MW or Less). 

b. Project No.: P-8929-000. 

c. Date Filed: February 4, 1985. 

d. Applicant: Modular Hydro 
Research Corporation. 

e. Name of Project: Tierckenkill Falls. 

f. Location: On Mill Creek in 
Rensselaer County, New York. 

g. Filed Pursuant to: Energy Security 
Act of 1980, Section.408, 16 U.S.C. 2705 
and 2708, as amended. 

h. Contact Person: Mr. Robert A. 
Fraser, 22 High Street, Rensselaer, NY 
12144. 

i. Comment Date: August 2, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) The existing 
69-foot-long, approximately 13-foot-high 
concrete gravity dam; (2) the existing 
small reservoir which has a gross 
storage capacity of 10 acre-feet at the 
normal maximum surface elevation of 
130 feet m.s.1.;(3) a proposed 520-foot- 
long, 20-inch-diameter penstock; (4) a 
proposed 16-foot-long, 16-foot-wide 
powerhouse which will contain an 
installed generating capacity of-100 WK; 
and (5) appurtenant facilities. The 
Applicant estimates that the average 
annual energy output will be 324 MWh. 
The Applicant is studying transmission 
arrangements for an interconnection 
with the Niagara Mohawk Power 
Corporation. 

k., This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D3a. 

1. Purpose of Project: An exemption, if 
issued, gives the Exemptee priority of 
control, development, and operation of 
the project under the terms of exemption 
from licensing, and protects the 
Exemptee from permit or license 
applicants that would seek to take or 
develop the project. 

20 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9026-680. 

c. Date Filed: March 15, 1985. 

d. Applicant: Carex Hydro. 
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e. Name of Project: Lehman. 

f. Location: Little Bush Kill Stream in 
Pike County, Pennsylvania. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Don. R. King, 
AMMCO, 201 Woodycrest Avenue, 
Nashville, TN 37211. 

i. Comment Date: August 3, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) A new 
intake structure at an elevation of 740 
feet MSL, using no dam; (2) a 32-inch- 
diameter, 4,700-foot-long penstock; (3) a 
new powerhouse located on the right 
bank of the stream containing one 
generating unit with a capacity of 790 
kW; (4) a new transmission line, 3,000 
feet long; and (5) appurtenant facilities. 
The Applicant estimates the average 
annual generation to be 3,555,000 kWh. 

k. Purpose of Project: Project power 
would be sold to Metropolitan Edison 
Company. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies. the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $50,000. 


Standard Paragraphs 


A3. Development Application—Any 
qualified development applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, a competing 
development application, or a notice of 
intent to file such an applicatien. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permit will not be accepted in response 
to this notice. 

A4. Development Application—Public 
notice of the filing of the initial 
development application, which has 
already been given, established the due 
date for filing competing applications or 
notices of intent. In accordance with the 
Commission's regulations, any 
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competing development applications or 
notices of intent to file competing 
development applications, must be filed 
in response to and in compliance with 
the public notice of the initial 
development application. No competing 
applications or notices of intent may be 
filed in response to this notice. 

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must submit the competing 
application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 CFR 4.36 (1985)). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment data for the 
particular application. 

A competing preliminary permit 
application must conform with 18 CFR 
4.30(b) (1) and (9) and 4.36. 

A7. Preliminary Permit—Any qualified 
development applicant desiring to file a 
competing development application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either a 
competing development application or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent to file a development 
application allows an interested person 
to file the competing application no later 
than 120 days after the specified 
comment date for the particular 
application. 

A competing license application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A&8. Preliminary Permit—Public notice 
of the filing of the initial preliminary 
permit application, which has already 
been given, established the due date for 
filing competing preliminary permit and 
development applications or notices of 
intent. Any competing preliminary 
permit or development application, or 
notice of intent to file competing 
preliminary permit or development 
application, must be filed in response to 
and in compliance with the public notice 
of the initial preliminary permit 
application. No competing applications 
or notices of intent to file competing 
applications may be filed in response to 
this notice. 

A competing license application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

Ag. Notice of intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, include an 
unequivocal statement of intent to 


submit, if such an application may be 
filed, either (1) a preliminary permit 
application or (2) a development 
application (specify which type of 
application), and be served on the 
applicant(s) named in this public notice. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 
.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST” or “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing is in 
response. Any of the above named 
documents must be filed by providing 
the original and the number of copies 
required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An 
additional copy must be sent to: Mr. 
Fred E. Springer, Director, Division of 
Project Management, Federal Energey 
Regulatory Commission, Room 203-RB, 
at the above address. A copy of any 
notice of intent, competing application 
or motion to intervene must also be 
served upon each representative of the 
Applicant specified in the partcular 
application. 

D1. Agency Comments—Federal, 
State, and local agencies that receive 
this notice through direct mailing from 
the Commission are requested to 
provide comments pursuant to the 
Federal Power Act, the Fish and 
Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act, the Historical 
and Archeological Preservation Act, the 
National Environmental Policy Act, Pub. 
L. No. 88-29, and other applicable 
statutes. No other formal requests for 
comments will be made. 

Comments should be confined to 
substantive issues relevant to the 
issuance of a license. A copy of the 
application may be obtained directly 
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from the Applicant. If an agency does 
not file comments with the Commission 
within the time set for filing comments, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be set to the 
Applicants representatives. 

D2. Agency Comments—Federal, 


State, and local agencies are invited to 


file comments on the described 
application. (A copy of the application 
may be obtained by agencies directly 
from the Applicant.) If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency's comments must also 
be sent to the Applicant's 
representatives. 

D3a. Agency Comments—The U.S. 
Fish and Wildlife Service and the State 
Fish and Game agency(ies) are 
requested, for\the purposes set forth in 
section 408 of the Energy Security Act of 
1980, to file within 60 days from the date 
of issuance of this notice appropriate 
terms and conditions to protect any fish 
and wildlife resources or to otherwise 
carry out the provisions of the Fish and 
Wildlife Coordination Act. General 
comments concerning the project and its 
resources are requested; however, 
specific terms and conditions to be 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have 
none. Other Federal, State, and local 
agencies are requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
be made. Comments should be confined 
to substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicant's representatives. 

D3b. Agency Comments—The U.S. 
Fish and Wildlife Service and the State 
Fish and Game agency(ies) are 
requested, for the purposes set forth in 
section 30 of the Federal Power Act, to 
file within 45 days from the date of 
issuance of this notice appropriate terms 
and conditions to protect any fish and 
wildlife resources or otherwise carry out 
the provisions of the Fish and Wildlife 
Coordination Act. General comments 
concerning the project and its resources 
are requested; however, specific terms 
and conditions to be included as a 
condition of exemption must be clearly 
identified in the agency letter. If an 
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agency does not file terms and 
conditions within this time period, that 
agency will be presumed to have none. 
Other Federal, State, and local agencies 
are requested to provide comments they 
may have in accordance with their 
duties and responsibilities. No other 
formal requests for comments will be 
made. Comments should be confined to 
substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 45 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicant's representatives. 

Dated: June 26, 1985. 
Kenneth F. Plumb, 
* Secretary. 
[FR Doc. 85-15761 Filed 71-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP85-604-000 et al.) 


Natural Gas Certificate Filings; United 
Gas Pipeline Co. et al. 


June 25, 1985. 
Take notice that the following filings 
have been made with the Commission: 


1. United Gas Pipe Line Company 


[Docket No. CP85-604-000} 

Take notice that on June 10, 1985, 
United Gas Pipe Line Company (United), 
P.O, Box 1478, Houston, Texas 77001, 
filed in Docket No. CP85-603-000 a 
request pursuant to §157.205 of the 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
construct and operate a sales tap to, 
supply the distributor, Wilmut Gas and 
Oil Company, (Wilmut) gas volumes for 

- resale in the Mount Olive service area, 
Covington County, Mississippi, under 
the certificate issued in Docket No. 
CP82-430-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

United States that the sales tap would 
enable United to supply an estimated 
daily average of 1.4 Mcf of natural gas to 
Wilmut for resale to its residences in the 
Mount Olive service area, under 
United's Rate Schedule G-N. 

United furthers states that it would 
construct and operate the proposed 
sales tap and that it has sufficient 
capacity to render the proposed service 
without detriment or disadvantage to its 
other existing customers. 

Comment date: August 9, 1985, in 
accordance with Standard Paragraph G 
at the end of this notice 


2. ANR Pipeline Company, United Gas 
Pipe Line Company 


[Docket No. CP85-554-000] 


Take notice that on May 31, 1985, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48234, and United Gas Pipe Line 
Company (United), P.O. Box 1478, 
Houston, Texas 77001, filed in Docket 
No. CP85-554-000 a joint applicant 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
Applicants to exchange natural gas, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

ANR and United request authority te 
exchange natural gas pursuant to an 
exhange of service agreement 
(agreement) entered into on May 30, 
1985. Applicants state that the 
agreement provides for the receipt by 
United for the account of ANR of up to 
150,000 Mcf of natural gas per day at a 
proposed interconnection of United's. 
facilities (United interconnection) with a 
pipeline to be constructed by Mobile 
Bay Pipeline Company (MBPC) pursuant 
to authority being sought by MBPC, as 
successor in interest to United in the 
Mobile Bay Pipeline project, in an 
amendment to United's certificate 
application filed in Docket No. CP85- 
332-000. It is explained that the 
agreement provides that United would 
receive these volumes and redeliver 
equivalent volumes to ANR at an 
existing interconnection of the facilities 
of ANR and United in Rapides Parish, 
Louisiana (Rapides point), or such other 
points as may be mutually agreeable. - 

Applicants state further that the 
agreement provides that in exchange for 
such service, ANR would receive from 
United at the Rapides point up to 150,000 
Mcf of gas per day and would redeliver 
up to 75,000 Mcf per day for United's . 
account at the interconnection of the 
facilities of ANR and Northern Natural 
Gas Company, Division of InterNorth, 
Inc., near Greensburg, Kansas. It is 
explained that the balance of the 150,000 
Mcf would be delivered to or for 
United's account at other points of 
interconnection as specified in the 
agreement, or such other points as may 
be mutually agreeable. The term of the 
agreement is 15 years and year to year 
thereafter. 

Applicants state that no additional 
facilities would have to be constructed 
to perform the proposed exchange of 
services except for a tap on United's 
system at the United interconnection for 
the pipeline to be constructed by MBPC. 
Applicants state that this tap would be 
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constructed under United's blanket 
certificate in Docket No. CP82-430-000. 

Comment date: July 16, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 


3. Great Lakes Gas Transmission 
Company 


[Docket No. CP85-605-000] 


Take notice that on June 10, 1985, 
Great Lakes Transmission Company 
(Applicant), 2100 Buhl Building, Detroit, 
Michigan 48226, filed in Docket No. 
CP85-605-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the addition of 
Pellston, Michigan as a delivery point 
for one of its customers, Michigan 
Consolidated Gas Company (Mich Con), 
and the construction and operation of 
appurtenant meter station facilities, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

It is stated that Mich Con has 
requested the delivery of additional 
sales volumes of gas of up to 840 Mcf 
per day at a point of interconnection of 
the facilities of Mich Con and Applicant 
to be constructed at Pellston, Michigan. 

It is further alleged that the proposed 
service would not require a change in 
existing total contract quantity. 

Applicant states that in order to 
perform the proposed service, it would 
construct a meter station and 
appurtenant facilities at an estimated. 
cost of $129,800 at Pellston, Michigan. It 
is explained that to provide this service, 
Applicant and Mich Con have agreed to 
execute a new service agreement which 
would be identical to the existing 
service agreement in all aspects, with 
the exception of the addition of Pellston, 
Michigan, as a new delivery point. 

Comment date: July 16, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 


4. Granite State Gas Transmission, Inc. 


[Docket No. CP85-560-000} 

Take notice that on June 4, 1985, 
Granite State Gas Transmission, Inc. 
(Applicant), 120 Royall Street, Canton, 
Massachusetts 02021, filed in Docket No. 
CP85-560-000 a request pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to relocate its Portsmouth, 
New Hampshire delivery point to its 
affiliated distributor, Northern Utilities, 
Inc. (Northern Utilities), and for 
permission to abandon by sale and 
transfer a portion of an existing delivery 
lateral and a meter station and 
appurtenant facilities to Northern 
Utilities under the authorization issued 
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in Docket No. CP82-515—000 pursuant to 
section 7 of the Natural Gas Act, all as, 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

It is stated that the Applicant owns 
and operates a short delivery lateral 
connecting with its mainline, together 
with a meter station at the terminus of 
the lateral, and that such facilities are 
utilized to deliver gas to Northern 
Utilities for retail distribution in 
Portsmouth, New Hampshire. Applicant 
states that the lateral was originally 
installed in 1956 and the meter station in 
1961 and that the character of the area 
adjacent to the lateral has changed so 
that it could now be more appropriately 
utilized as part of and integrated with 
Northern Utilities’ distribution facilities. 
It is asserted that Northern Utilities 
desires to acquire the lateral, upgrade it 
and establish direct connections to it for 
service to retail customers in 
Portsmouth or for extensions of its 
distribution system. 

Applicant states that it would install a 
new meter station at the upstream end 
of the lateral, on the existing right-of- 
way, at an estimated cost of $42,682.10 

‘and that when the meter station is 
operational, it would abandon, sell and 
transfer the portion of the lateral 
downstream from the new meter station, 
approximately 2,020 feet of 4-inch line, 
and the existing terminal meter station 
to Northern Utilities. It is averred that 
the portion of the lateral to be 
transferred is fully depreciated and the 
existing terminal meter station has an 
undepreciated balance of $13,498.93 for 
which Applicant would be reimbursed 
by Northern Utilities. 

Applicant further states that the total 
volumes which it is authorized to deliver 
to Northern Utilities after approval of 
this request would not exceed the 
volumes authorized prior to approval. It 
is also stated that the relocation of the 
delivery point is not prohibited by 
Applicant's existing tariff pursuant to 
which sales are made to Northern 
Utilities and deliveries through the new 
delivery point would be made without 
detriment or disadvantaged to 
Applicant’s order customer 
requirements nor would any 
abandonment of service result from 
approval of this request. 

Comment date: August 9, 1985, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. The Inland Gas Company, Inc. 


[Docket No. CP85-543-000] 

Take notice that on May 24, 1985, The 
Inland Gas Company, Inc. (Applicant), 
340 17th Street, Ashiand, Kentucky 


41101, filed in Docket No. CP85-543-000 
an application pursuant to section 7(b) 
of the Natural Gas Act (NGA) for 
permission and approval to abandon 
service by transfer of certain production 
properties, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that it proposes to 
transfer all of its natural gas production 
properties, appurtenances and the 
service rendered thereby to its affiliate, 
Columbia Natural Resources, Inc. 
(CNR). Applicant further states that it 
does not believe the transfer requires 
abandonment authorization pursuant to 
section 7(b) of the NGA since CNR has 
concurrently filed an application 
pursuant to section 7(c) of the NGA for 
authorization to continue the identical 
service. Applicant requests that the 
Commission find Applicant's application 
for abandonment moot. Applicant 
states, however, that to the extent the 
Commission determines that 
abandonment authorization is required, 
Applicant is applying for the grant of 
such authorization pursuant to section 
7(b) of the NGA. 

Applicant states that the transfer of 
properties to CNR is necessary in 
furtherance of a general corporate 
reorganization of operations of the 
Columbia Gas System, Inc., along 
functional lines. Applicant indicates that 
the properties to be transferred include 
all of its Appalachian production 
properties that are committed or 
dedicated to interstate commerce within 
the meaning of the Natural Gas Policy 
Act of 1978 (NGPA) and which are not 
excluded from the Commission's NGA 
jurisdiction by operation of section 
601(a)(1) of the NGPA. Applicant states 
that upon completion of the transfer all 
Appalachian exploration, development 
and production operations would be 
performed by CNR, while all gathering, 
interstate transportation and storage 
facilities and operations would remain 
with Applicant. 

Comment date: July 16, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 


6. Kern River Gas Transmission 
Company 


[Docket No. CP85-552-000} 


Take notice that on May 31, 1985, 
Kern River Gas Transmission Company 
(Applicant), P.O. Box 2511, Houston, 
Texas 77001, filed in Docket No. CP85- 
552-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing it: (1) To construct 
and operate an interstate natural gas 


Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Notices 


pipeline system commencing at a 
proposed point of interconnection with 
facilities of Northwest Pipeline 
Corporation (Northwest) near Opal, 
Wyoming, and extending 
southwestward through a portion of 
Wyoming and through Utah and Nevada 
to its terminus near Bakersfield, 
California, (2) to transport natural gas 
up to the full capacity of its system, 
approximately 700,000 Mcf per day on 
summer day basis, on behalf of contract 
shippers for their enhanced oil recovery 
(EOR) and associated cogeneration 
operations in the heavy oil fields in the 
Kern County, California, area, and (3) to 
construct and operate supply and 
delivery lines and other appurtenant 
facilities, as necessary to render the 
authorized transportation service, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant states that it is a Texas 
general partnership and that its 
principal place of business is Houston, 
Texas. It is explained that the 
partnership is owned equally by Kern 
River Corporation, an affiliate of 
Tenneco Inc., and Williams Western 
Pipeline Company, an affiliate of The 
Williams Companies. 

Applicant states that the purpose of 
the instant pipeline project is to provide 
natural gas transmission system for 
transportation of gas to the heavy oil 
producers in the Kern County area to be 
used in their EOR operations. 

Applicant expects that the principal 
supplies for this project would come 
from uncommitted reserves in the Rocky 
Mountain area and western Canada. 
Applicant notes that through its 
proposed interconnection with 
Northwest, which extends from the San 
Juan basin northwesterly through the 
Rocky Mountain area to an 
interconnection with a Canadian 


: pipeline, Westcoast Transmission 


Company Limited, at the United States- 
Canadian border near Sumas, 
Washington, Applicant would be able to 
provide the heavy oil producers with 
direct access to Rocky Mountain and 
Canadian supplies which, in Applicant's 
view, would have the greatest potential 
for providing uncommitted long-term 
supplies for transportation through 
Applicant's system. Applicant further 
notes that some of the heavy oil 
producers have their own gas supplies 
in these and other producing areas and 
may desire to have them transported for 
their own use. 

Applicant states that the pipeline 
facilities which it proposes to construct 
and operate consist of a 36-inch 
diameter pipeline, commencing at a 
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point of interconnection with the 
mainline pipeline facilities of Northwest 
near Opal, Wyoming, and extending 762 
miles to a point of bifurcation near 
Bakersfield, California. Applicant notes 
that from Opal, Wyoming, which is 
approximately 60 miles north of the 
Utah-Wyoming border, the 36-inch line 
would extend southwesterly through a 
portion of Wyoming and through Utah 
and Nevada into California to a point 
approximately 10 miles southeast of 
Bakersffeld in Kern County, California, 
where it would divide into two 30-inch 
laterals, one extending approximately 47 
miles west and the other extending 
approximately 28 miles north. Applicant 
further proposes to construct three 
compressor stations along the route: 
One of 17,200 horsepower near Opal, 
Wyoming; one of 9,100 horsepower near 
Fillmore, Utah; and one of 9,900 
horsepower near Las Vegas, Nevada. 

The total cost of Applicant's proposed 
project, as estimated by Applicant, 
would be $824,682,000 in 1985 dollars, 
including line pack, overheads, 
allowance for funds using during 
construction and regulatory fees. 

Applicant also requests blanket 
certificate authority to construct and 
operate relatively minor supply and 
delivery lines and other appurtenant 
facilities, as become necessary to render 
the transportation service proposed 
herein. 

Applicant requests authority to 
transport gas for contract shippers for 
the purposes previously described, up to 
the full capacity of its proposed system. 
It is estimated that this will be 
approximately 700,000 Mcf of gas on a 
summer day. Applicant points out that it 
proposes a transportation service only. 

Applicant states that the 
transportation service would be 
provided in accordance with its 
proposed tariff which contains 
illustrative rates consisting of a stated 
demand rate for firm service and an 
authorized overrun rate based on the 
demand rate at a 100 percent load 
factor. Applicant adds that the 
illustrative rates are predicated on the 
estimated first year cost of service 
which reflects no depreciation expense 
and a 16 percent rate of return on equity. 
Applicant states that it is willing, if 
necessary to meet competitive 
conditions, to defer recovery of its 
investment in order to levelize the cost 
of service. Therefore, Applicant says, 
the illustrative rate and income 
calculations reflect no depreciation 
expense in the first year and only so 
much thereafter as can be recovered 
without increasing the overall cost of 
service beyond the first-year cost of 
service. Based on its illustrative cost of 


service and assuming deliveries at a 97 
percent load factor of 679,000 Mcf of gas 
per day, Applicant's estimated unit cost 
of transportation is 66.4 cents per Mcf. 

Applicant seeks authority to negotiate 
rate mechanisms and other terms of 
service to accommodate the individual 
needs of shippers, based on market 
conditions and consistent with its need 
to maintain the viability of its project 
and for recovery of its cost of service. 

Applicant proposes to finance its 
project through a combination of 
partners’ equity contributions and non- 
recourse debt and to capitalize the 
project with 70 percent debt and 30 
percent equity. 

Comment date: July 16, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 


7. K N Energy, Inc. 


[Docket No. CP85-609-000} 

Take notice that on June 12, 1985, K N 
Energy, Inc. (Applicant), P.O. Box 15265, 
Lakewood, Colorado 80215, filed in 
Docket No. CP85-609-000 a request 
pursuant to § 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) for authorization to construct 
and operate a sales tap for the delivery 
of gas to an end-user under its 
certificates issued in Docket Nos. CP83- 
140-000, CP83-140-001, and CP83—140- 
002 pursuant to section 7 of the Natural 
Gas Acct, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

Applicant states that the intended 
end-user is located in Haskell County, 
Kansas, and that the gas would be used 
to fuel irrigation equipment. It is 
indicated that the peak day and annual 
deliveries are estimated to be 25 Mcf of 
gas and 800 Mcf, respectively. Applicant 
states that the proposed sales tap would 
have no significant impact on its total 
peak day and annual deliveries and that 
such taps are not prohibited by any of 
its existing tariffs. Applicant further 
states that the gas would be priced in 
accordance with its currently filed rate 
schedules authorized by the applicable 
state or local regulatory body having 
jurisdiction. 

Comment date: August 9, 1985, in 
accordance with Standard Paragraph G 
at the end of this notice. 


8. Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. 


[Docket No. CP85-586-000] 

Take notice that on June 6, 1985, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee), 
P.O. Box 2511, Houston, Texas 77001, 
filed in Docket No. CP85-586-000 an 
application pursuant to section 7(c) of 
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the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Tennessee to render an 
interruptible transportation service of up 
to 65,000 Mcf of natural gas per day for 
Natural Gas Pipeline Company of 
America (Natural), all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Tennessee proposes to receive, at the 
onshore terminus of Tennessee’s and 
Columbia Gulf Transmission Company's 


' (Columbia Gulf) jointly-owned Project 


South Pass 77 facilities in Plaquemines 
Parish, Louisiana, up to 65,000 Mcf of 
natural gas for transportation and 
delivery to any or all of the following 
existing points: (1) An interconnection of 
Tennessee and Natural near Chalkey, 
Cameron Parish, Louisiana; (2) an 
interconnection of Natural and the 
tailgate of Mobil Oil Corporation's 
(Mobil) Cameron Meadows Gas 
Processing Plant, Cameron Parish, 
Louisiana; (3) an interconnection of 
Trunkline Gas Company and Tennessee 
near Kinder, Jefferson Davis Parish, 
Louisiana; (4) an interconnection of 
Natural and Tennessee in Wharton 
County, Texas; and (5) an 
interconnection of Natural and the 
tailgate of Mobil’s LaGloria Gas 
Processing Plant, Jim Wells County, 
Texas. The Ysclosky Processing Plant, 
St. Bernard Parish, Louisiana, would be 
the point of delivery for plant volume 
reduction (PVR) if any of the gas 
transported must be processed. 

Tennessee states that it is presently 
transporting the subject gas for Natural 
pursuant to § 284.221 of the 
Commission's Regulations and 
Tennessee's blanket certificate issued 
February 21, 1980, in Docket No. CP80- 
132. Reports of the transportation have 
been filed by Tennessee in Docket No. 
ST85-364—000. 

Pursuant to the terms of the 
transportation agreement dated March 
1, 1984, as amended January 24, 1985, 
Tennessee proposes to charge Natural— 

(1) A volume charge of 16.61 cents for 
gas delivered at Chalkey, 17.89 cents for 
deliveries at Cameron Meadows, 14.86 
cents for deliveries at Kinder, 30.12 
cents for deliveries at Wharton County 
and 38.13 cents for deliveries at 
LaGloria. 

(2) A PVR charge of 6.38 cents per Mcf 
for the PVR for deliveries at the 
Ysclosky plant. 

(3) A minimum monthly bill consisting 
of a volume charge of 16.61 cents times 
the minimum bill volume multiplied by 
66.66 percent of the quantity of gas 
transported as adjusted. 
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It is stated that in addition, Natural 
would provide Tennessee a daily 
volume of gas for fuel and unaccounted- 
for gas lost as follows: 1.2 percent for 
PVR gas, 1.91 percent of deliveries at 
Chalkey, Cameron Meadows and Kinder 
and 2.58 percent for deliveries at 
Wharton County and LaGloria. 

Tennessee alleges the proposed 
service would benefit Natural since it 
would provide a means of attaching an 
offshore reserve of gas without the 
construction of costly duplicative 
pipeline facilities. Natural advises it 
would use the gas to maintain long-term 
reserve and deliverability base to assure 
future customer service. 

Comment date: July 16, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 


§. Transcontinental Gas Pipe Line 
Corporation 


[Docket No. CP81-358-002] 


Take notice that on June 7, 1985, 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251, filed in Docket 
No. CP81-358-002 a petition to amend 
the order issued in Docket No. CP81- 
358-000 pursuant to section 7(c) of the 
Natural Gas Act so as to authorize the 
addition of three delivery points to 
United Gas Pipe Line Company (United), 
all as more fully set forth in the petition 
which is on file with the Commission 
and open to public inspection. 

Transco states that pursuant to the 
aforementioned order Transco is 
transporting, on an interruptible basis, 
up to the dekatherm equivalent of 1,700 
Mcf of natual gas per day for United. It 
is stated that the transportation 
agreement between the parties, dated 
November 25, 1980, provides for Transco 
to receive such quantities of gas from 
First Energy Corporation at an existing 
interconnection in Jefferson Davis 
County, Mississippi. Transco, it is 
stated, then redelivers equivalent 
quantities, less quantities retained for 
compressor fuel and line loss makeup, to 
United by displacement at an existing 
point of interconnection near 
Holmesville, Pike Country, Mississippi 
(Holmesville delivery point). Such gas is 
purchased by United in the Holiday 
Creek Field, Jefferson Davis County, 
Mississippi. 

Transco states that for such 
transportation service, Transco charges 
United 3.5 cents per dt equivalent of gas 
delivered to the Holmesville delivery 
point, Transco’s minimum onshore 
production area transportation charge. 

Transco states that by amendatory 
agreement dated April 2, 1982, new 
delivery points to United have been 


added at the existing points of 
interconnection between Transco and 
United located at (1) Gibson, 
Terrebonne Parish, Louisiana (Gibson 
delivery point), (2) Victoria County, 
Texas (Victoria delivery point), and (3) 
Vinton, Calcasieu Parish, Louisiana 
(Vinton delivery point). By the subject 
petition, Transco requests that the order 
issued in Docket No. CP81-358-000 be 
amended to provide for the addition of 
the Gibson, Victoria, and Vinton 
delivery points. 

Transco further states that Transco 
would charge United 4.3 cents per dt 
equivalent delivered to the Gibson, 
Victoria, or Vinton delivery points, 
Transco’s transportation charge for 
backhaul deliveries from Mississippi to 
the production area, as approved by the 
Commission on October 11, 1984, in 
Docket No. RP84-126. Transco would 
continue to charge United 3.5 cents per 
dt equivalent of gas delivered to the 
Holmesviile delivery point, it is 
explained. 

Comment date: July 16, 1985, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


10. Williston Basin Interstate Pipeline 
Company 


[Docket No. CP85-613-000] 


Take notice that on June 14, 1985, 
Williston Basin Interstate Pipeline 
Company (Williston Basin), 304 East 
Rosser Avenue, Bismarck, North Dakota 
58501, filed in Docket No. CP85-613-000 
a request pursuant to § 157.205 of the 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
abandon five sales taps under its 
certificate issued in Docket No. CP82- 
487-000, et al. pursuant to section 7 of 
the Natural Gas Act, as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Williston Basin proposes to abandon 
five sales taps on its natural gas 
transmission system in Carbon and 
Yellowstone Counties, Montana. It is 
stated that Montana-Dakota Utilities 
Company, a division of MDU Resources 
Group, Inc. (MDU) is expanding its 
distribution system in Yellowstone 
County, Montana, and would no longer 
need the four taps located in 
Yellowstone County to serve its 
customers. It is further asserted that the 
fifth tap in Carbon County, Montana, is 
being abandoned because MDU’s 
customer has terminated service and 
switched to propane. It is submitted that 
the abandonment of the sales taps 
would have no effect upon existing rates 


* Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Notices 


and no impact upon Williston Basin's 
peak-day and annual requirements. 

Comment date: August 9, 1985, in 
accordance with Standard Paragarph G 
at the end of this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
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within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15762 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 


Availability of Environmental 
Assessment and Finding of No 


Significant Impact 
June 26, 1985. 


Project No. 


Cameron A. & Deanna Curtis 


Pearl River/Ross R. Barmett.. 


-ue, Methuen Falls ........ 


Environmental assessments (EA’s)} 
were prepared for the above proposed 
projects. Based on independent analyses 

oft he above actions as set forth in the 
EA's, the Commission's staff concludes 
that these projects would not have 
significant effects on the quality of the 
human environment. Therefore, 
environmental impact statements will 
not be prepared. 


Project No. 


Daniel M. Bates, et al 

Burr Courtright 

Bure: Gotaptrligatcsa sick cscccescscetcece 
Northwest Power, INC. ............s-00«. 
Hydrodynamics, Inc....... Ga 
Niagara Mohawk Power. Corpo- 


City of New York, Dept. of En- 
vironmental protection 

City of New York, Dept. of En- 
vironmental protection 

County of Toulumne 

City of Boulder 

G. Wesley White 

Worcester Hydro County.. 

Steven D. & Susan Atwill... 

Christopher Anthony 

Municipality of Anchorage 

William K. Fay 

Hampshire Paper Company.. 

City of Covington, VA 

Pacific Gas & Electric Company... 2310-016 


EXEMPTIONS 


Chamberlin Ditch Bear Creek 
Clearwater Ditch/Bear Creek 











Copies of the EA’s are available for 
review in the Commission's Division of 
Public Information, Room 1000, 825 
North Capitol Street, NE., Washington, 
D.C. 20426. 


Kenneth F. Plumb, 


Secretary. 
[FR Doc. 85-15763 Filed 7-1-85; 8:45 am] 


BILLING CODE 6717-01-M 


Eastern States Energy & Re- 


Niagara Mohawk Power Corpo- 
Oi ainacsaniccaniescsmniicticensecssacslconses 
Independence Electric Corpora- 


7320-000 


Mississippi Power & Light Com- 
an, 
Methuen Falls Hydro Electric 
Company 
Jerry B. Buckley 


In accordance with the National 
Environmental Policy Act of 1969, the 
Office of Hydropower Licensing, Federal 
Energy Regulatory Commission 
(Commission), has reviewed the 
applications for major and minor 
licenses (or exemptions) listed below 
and have assessed the environmental 
impacts of the proposed developments. 


Cameron A. and Deanna Curtiss. 
William H. Lee. 
Danie! M., Merrill J., Debbie Jo, & Mary 





Eastern States Energy & Resources, inc. 
ee 


[Docket No. ER85-573-000] 


The Cincinnati Gas & Electric Co.; 
Proposed Tariff Change 


June 21, 1985. 

The filing Company submits the 
following: 

Take notice that The Cincinnati Gas & 


Electric Company (Cincinnati) tendered 
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for filing on June 14, 1985, a new 
Interconnection Agreement, dated 
March 1, 1984, between Cincinnati and 
East Kentucky Power Cooperative, Inc. 
(East Kentucky). 

The new Interconnection Agreement 
is for a 138 kV interconnection with East 
Kentucky and contains rate schedules 
for Emergency Service, Interchange 
Service, Short Term Power Service, 
Limited Term Service and Diversity 
Power. The 138 kV Interconnection 
Agreement is to become effective at 
such time as the Agreement is approved 
by the Commission and the rate 
schedules attached thereto are 
permitted to become effective and 
Cincinnati's systems become 
interconnected at 138 kV. 

The proposed rate schedules are 
similar to others offered by Cincinnati in 
other interconnection agreements, 
except for Diversity Power, which is an 
initial schedule. 

Cincinnati states that the reason for 
the new Interconnection Agreement is to 
fix provisions for a 138 kV 
interconnection with East Kentucky for 
improved system reliability. 

A copy of the filing was served upon 
East Kentucky Power Cooperative, Inc., 
The Public Utilities Commission of Ohio 
and the Kentucky Public Service 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before July 5, 1985. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15764 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 8619-001] 


Doe Run Creek Hydro Rehabilitation 
Association; Surrender of Preliminary 
Permit 


June 26, 1985. 
Take notice that Doe Run Creek 


Hydro Rehabilitation Association, 
Permittee for the proposed Doe Run 
Creek Project No. 8619, requested by 
letter dated May 24, 1985, that its 
preliminary permit be terminated. The 
preliminary permit was issued on March 
12, 1985, and would have expired on 
August 31, 1986. The project would have 
been located in the Doe Run Creek in 
Meade County, Kentucky. 

The Permittee filed the request on 
May 24, 1985, and the preliminary permit 
for Project No. 8619 shall remain in 
effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday, or holiday as 
described in 18 CFR 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day. 

Kenneth F. Plumb, 
Secretary. 


{FR Doc. 85-15765 Filed 7-1-85; 8:45 am] 


BILLING CODE 6717-01-M 


[Project No. 7101-001] 


Eric H. Lange; Surrender of Preliminary 
Permit 


June 26, 1985. 

Take notice that Eric H. Lange, 
Permittee for the proposed Plainwell No. 
1 Project, FERC No. 7101 has requested 
that his preliminary permit be 
terminated. The permit was issued on 
October 14, 1984, and would have 
expired on March 31, 1986. The project 
would have been located on the 
Kalamazoo River, in Allegan County, 
Michigan. 

The Permittee filed the request on 
June 3, 1985, and the preliminary permit 
for Project No. 7101 shall remain in 
effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday, or holiday as 
described in 18 CFR 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day. 

Kenneth F. Plumb, 

Secretary. 
{FR Doc. 85-15766 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 
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[Project No. 4657-005] 


Montana Department of Natural 
Resources and Conservation; 
Surrender of Exemption From 
Licensing 


June 26, 1985. 

Take notice that the Montana 
Department of Natural Resources, 
Exemptee for the Painted Rock Dam 
Project No. 4657, requested by letter 
dated May 31, 1985, that its exemption 
be terminated because a power sales 
contract for the project could not be 
secured. The exemption was issued on 
July 6, 1982, and an extension of time 
was granted to June 1, 1985, to comply 
with Articles 3 and 5 of the exemption. 
The project would have been located 
within the Bitteroot National Forest on 
the West Fork Bitteroot River in Ravelli 
County, Montana. No construction of the 
project works has been performed, and 
no conditions are needed concerning the 
restoration of Federal lands pursuant to 
§ 4.95(b) of the Commission's 
regulations. 

The Exemptee filed the request on 
June 3, 1985, and the exemption for 
Project No. 4657 shall remain in effect 
through the thirtieth day after issuance 
of this notice unless that day is a 
Saturday, Sunday or holiday as 
described in 18 CFR 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 


* for under 18 CFR Part 4, may be filed on 


the next business day. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15767 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M ° 


[Project No. 4886-002] 


Quincy-Coiumbia Basin Irrigation 
District et al.; Surrender for 
Preliminary Permit 


* June 26, 1985. 


Take notice that the Quincy-Columbia 
‘Basin Irrigation District, East Columbia 
Basin Irrigation District, and the South 
Columbia Basin Irrigation District, 
Permittees for the Sand Hollow Project 
No. 4886, have requested that their 
preliminary permit be terminated. The 
preliminary permit for Project No. 4886 
was issued on July 3, 1984, and would 
have expired on December 31, 1985. The 
project would have been located on 
Royal Branch Canal Wasteway in Grant 
County, Washington. 
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The Permittees filed the request on 
April 15, 1985, and the preliminary 
permit for Project No. 4886 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday or holiday as 
described in 18 CFR 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15768 Filed 7-1-85; 8:45 am} 
BILLING CODE 6717-01-M 


[Project No. 4887-002] 


Quincy-Columbia Basin Irrigation 
District et al.; Surrender of Preliminary 
Permit 


June 26, 1985. 

Take notice that the Quincy-Columbia 
Basin Irrigation District, East Columbia 
Basin Irrigation District, and the South 
Columbia Basin Irrigation District, 
Permittees for the CCL4 Hydroelectric 
Project No. 4887, have requested that 
their preliminary permit be terminated. 
The preliminary permit for Project No. 
4887 was issued on July 3, 1984, and 
would have expired on December 31, 
1985. The project would have been 
located on CCL4 Wasteway and the 
DCC1 Wasteway in Grant County, 
Washington. - 

The Permittees filed the request on 
April 15, 1985, and the preliminary 
permit for Project No. 4887 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a:Saturday, Sunday or holiday as 
described in 18 CFR § 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 


Docket No. and date filed 


C185-435-000 (Ci78-1197), D, Mar. 25, 
1985. 
Cl85-436-000, B, Apr. 19, 1965... eeef canoes 


Cl85-437-000,.B, May 2, 1985 
Ci85-438-000 (CI73-496), D, May 6, 


1985. 
C185-439-000 (CI76-457), D, May 6, | ...... 
198: 


5. 
Cl85-440-000 (Ci75-687), D, May 6, 
1985 


C185-441-000, D, May 6, 1985....cccccee:| san.dO 


C185-442-000 (CI69-596 and RI71-430), 
D, May 7, 1985. 


Terra Resources, Inc 


that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15769 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 8172-001} 


Quincy-Columbia Basin Irrigation 
District et al.; Surrender of Preliminary 
Permit 


June 26, 1985. 

Take notice that the Quincy-Columbia 
Basin Irrigation District, East Columbia 
Basin Irrigation District, and the South 
Columbia Basin Irrigation District, 
Permittees for the Royal Lake Project 
No. 8172, have requested that their 
preliminary permit be terminated. The 
preliminary permit for Project No. 8172 
was issued on September 11, 1984, and 
would have expired on February 28, 
1986. The project would have been 
located on Crab Creek Lateral 
Wasteway in Adams County, 
Washington. 

The Permittees filed the request on 
April 15, 1985, and the preliminary 
permit for Project No. 8172 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday or holiday as 
described in 18 CFR § 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-1570 Filed 7—1-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. Ci85-435-000, et al.] 


Terra Resources, Inc., et al.; 
Applications for Abandonments of 
Service and Deletions of Acreage! 


June 25, 1985. 


Take notice that each. of the 
applicants listed herein has filed an 
application or petition pursuant to 
Section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interstate commerce or to abandon 
service as described herein, all as more 
fully described in the respective 
applications and amendments which are 
on file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should, on or before July 11, 
1985, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission’s rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicants to appear or 
to be represented at the hearing. 


Kenneth F. Plumb, 
Secretary. 


1 This notice does not provide for consolidation 
for hearing of the several matters covered herein. 


Price per 1,000 ft* 


...| Transwestern. Pipeline Company, So. Carisbad Field, 
Mexico. 


Eddy County, New 


Montane. Dakota Utilities Co., Poison Creek Field, 


Fremont County, Wyoming. 


Frunkline Gas Company, Bayou Carlin Field, St. Mary 


Parish, Louisiana. 


Cities Service Company, Hugoton Field, Finney 


,. Kansas. 


Tennessee Gas Pipeline Co., Division of Texaco, 
Sweet Bay Lake Field, Terrebonne Parish, Louisiana. 


1 By assignment revised May 19; 1983, Terra did convey all its interest in lands covered by the referenced Gas Rate Schedule and herein requests complete abandonment of its GRS #56. 


2 Terra’s leases either expired or were assigned and Terra has no remaining interest in the dedicated area. SaaS 
oteeee. No. 26192-00 covering the ‘Northwest Quarter which Terra conveyed to Oxtex by assignment and furnished to the Commission in letter dated March 28, 1983. 


*Terra did 


all of its leasehold in the dedicated area to Oxtex. 


5 CRA International, Ltd. did assign all its leases and acreage to Oxtex and requests that the Commission grant complete abandonment of its GRS #9. 


6 All Ltd. leases under GRS #4 either expired or were assigned to Oxtex. , / 
7 Terra’s assignment to Oxtex furnished to the Commission on March 25, 1983 included all the remaining acreage held by Terra in the dedicated area. 


Filing Code: A—Initial Service. B—Abandonment. C—Amendment to add acreage. D—Amendment to delete acreage. E—Total Succession. F—Partial Succession. 


[FR Doc. 85-15771 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 
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Caen ere ee ee Ss 


[Project No. 4349-003 et al.] 


» Hydroelectric Applications, Long Lake 
Energy Corp. et al. Applications Filed 
With the Commission 


Take notice that the following 
hydroelectric applications have been 
filed with the Federal Energy Regulatory 
Commission and are available for public 
inspection: 

1 a. Type of Application: Major 
License (Over 5MW). 

b. Project No.: 4349-003. 

c. Date Filed: September 28, 1984. 

d. Applicant: Long Lake Energy 
Corporation. 

e. Name of Project: Moose River. 

f. Location: On Moose River in the 
Town of Lyonsdale, Lewis County, New 
York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Donald Hamer, 
Long Lake Energy Corporation, 122 East 
42nd St., Suite 1901, New York, NY 
10168 

i. Comment Date: August 23, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) Two new 3- 
foot-high weirs totaling 200 feet in 
length; (2) an 8-acre reservoir at water 
surface elevation 1025 feet m.s.1.; (3) a 
225-foot-long intake approach channel; 
(4) a new intake at the south bank of _ 
Ager's Falls; (5) a 910-foot-long, 13-foot- 
diameter tunnel; (6) a 4,130-foot-long, 13- 
foot-diameter steel penstock; (7) a 50- 
foot-diameter surge chamber; (8) a 
bifurcation; (9) two 80-foot-long, 9-foot- 
diameter penstocks; (10) a powerhouse 
containing two generating units, each 
rated at 5.90 MW for a total of 11.8 MW; 
(11) a 90-foot-long, 50-foot-wide tailrace; 
(12) a 700-foot-long access road; (13) a 
700-foot-long, 115-kV transmission line; 
and (14) appurtenant facilities. 

The application for license was filed 
pursuant to a preliminary permit. 

k. Purpose of Project: Power generated 
would be sold to Niagara Mohawk 
Power Corporation. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C. 

2 a. Type of Application: Minor 
License. 

b. Project No: 6962-001 

c. Date Filed: December 13, 1984. ‘ 

d. Applicant: Yankee Hydro 
Corporation. 

e. Name of Project: Dunn & McCarthy. 

f. Location: Owasco Lake Outlet in the 
gg Auburn, Cayuga County, New 
York. 


g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Contact Person: Mr. Roger P. 
Swanson, Yankee Hydro Corporation, 66 
East Fourth Street, P.O. Box 2027, 
Oswego, NY 13126. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
5-foot-high, 100-foot-long stone and 
concrete dam; (2) a reservoir having a 
surface area of 1.2 acres and a storage 
capacity of 4.5 acre-feet at surface 
elevation 650 feet m.s.1.; (3) a gated 
intake structure at the left (south) bank; 
(4) a 30-foot-wide, 1,050-foot-long canal; 
(5) a gated intake structure with trash 
racks and a by-pass flume; (6) a 72-inch- 
diameter, 140-foot-long steel penstock; 
(7) a powerhouse containing one 
generating unit with an installed 
capacity of 550 kW; (8) a 500-foot-long 
tailrace; (9) a switchyard; and (10) 
appurtenant facilities. The Applicant 
estimates that the average annual 
generation would be 2,300,000 kWh. The 
existing dam is owned by the State of 
New York. 

k. Purpose of Project: Project power 
would be sold to the New York State 
Electric and Gas Company. 

l. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C, and D1. 

3 a. Type of Application: Minor 
License. 

b. Project No: 7276-002. 

c. Date Filed: November 14, 1984. 

d. Applicant: Donald S. Benson. 

e. Name of Project: Fall Creek. 

f. Location: On Fall Creek, tributary to 
the Snake River, in Power County, 
Idaho. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Lance D. Bingham, 
165 Wright Brothers Drive, Salt Lake 
City, UT 84116. 

i. Comment Date: August 23, 1985. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
An 8-foot-high, 15-foot-long reinforced- 
concrete diversion structure having stop 
logs control, a sluce gate and a screened 
canal intake structure; (2) a small 
reservoir having negligible storage 
volume at normal pool elevation 4,390 
feet m.s.]; (3) a 5,000-foot-long canal; (4) 
a gated penstock intake structure; (5) a 
385-foot-long, 30-inch-diameter coated- 
steel penstock; (6) a powerhouse 
containing a generating unit rated at 30- 
kW and a generating unit rated at 120- 
kW operated at a net head of 84 feet and 


at a flow of 28 cfs; and (7) an 8,000-foot- 
long, 12.5 kV transmission line. 

This application has been accepted 
for filing as of May 16, 1983, the 
submittal date of the Applicant's 
originally accepted exemption 
application pursuant to Eagle Power Co.. 
28 FERC { 61,061 issued July 18, 1984. 

k. Purpose of Project: Project energy 
would be sold to Idaho Power Company. 
Applicant estimates that the average 


. annual energy generation would be 


1,202,400-kWh and that the project cost 
would be $315,800. 

1. This notice also consists of the 
following standard paragraphs: Ag, B, C, 
and D2. 

4 a. Type of Application: Major 
License. 

b. Project No.: 7728-003. 

c. Date Filed: March 4, 1985. 

d. Applicant: Robley Point Hydro 
Partners. 

e. Name of Project: Robley Point. 

f. Location: On the West Branch 
Feather River, near Stirling City, in Butte 
County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. David C. 
Auslam, Jr., Auslam & Associates, Inc., 
3327 Longview Drive, Suite 250, North 
Highlands, CA 95660. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
An intake structure located at a natural 
pool on the West Branch Feather River 
at elevation 2,450 feet ms] (SW of 
SE% of Sec. 3, T23N, R4E, MDB&M); (2) 
an 84-inch-diameter, 900-foot-long 
concrete pipe; (3) an 8-foot-diameter, 
4,200-foot-long tunnel bored through 
Robley Point; (4) an 84-inch-diameter, 
22,000-foot-long pipeline; (5) a steel 
surge tank located at elevation 2,360 feet 
msl; (6) an 84- to 72-inch-diameter, 3,000- 
foot-long penstock; (7) a powerhouse 
located at elevation 1,600 feet msl 
(SW % of SE% of Sec. 19, T23N, R4E, 
MDB&M) containing two turbine- 
generator units with an installed 
capacity of 20.1 MW and producing an 
estimated average annual generation of 
55 GWh at a 31.2 percent plant factor; 
and (8) a 23,000-foot-long, 60-kV 
transmission line interconnecting the 
project to a Pacific Gas and Electric 
Company (PG&E) 60-kV line in the Town 
of Paradise. Project power would be 
sold to PG&E. The project would be 
partially located on Plumas National 
Forest lands. Applicant estimates the 
project cost at $32,906,600. 
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k. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, and C. 

5 a. Type of Application: Minor 
License. ; 

b. Project No.: 7758-001. 

c. Date Filed: October 31, 1984. 

d. Applicant: Holyoke Gas & Electric 
Department. 

e. Name of Project: Number 4 Hydro. 

f. Location: At the First and Second 
Level Canals‘of the City of Holyoke 
Canal System in Hampden County, 
Massachusetts. 

g. Filed Pursuant to: Federal Power 
Act, 16'U.S.C. 791(a)-825(r). 

h, Contact Person: George E. Leary, 
Manager, Holyoke Gas & Electric 
Department, 70 Suffolk Street, Holyoke, 
MA 01040. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The existing 
run-of-river project consists of: (1) Two 
7-foot-diameter and 76-foot-long 
penstocks drawing water from the first 
level canal of the Holyoke Canal 
System; (2) a powerhouse with 2 
turbine-generator units with a total 
rated capacity of 760:kW in the first 
floor of a 3-story brick building; (3) two 
13-foot-wide and 300-foot-long tailraces 
discharging into the second level canal; 
(4). a 4.8 kV and 25-foot-long 
transmission line; and other 
appurtenances. The project generates an 
- average of 3,148,800 kWh annually. 

k. Purpose of Project: The project 
output is used in the normal operation of 
the Holyoke Gas & Electric Department. 

]. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, and C, and D1. 

6 a. Type of Application: Major 
License (<5MW). 

b, Project No.: 8468-000. 

c. Date Filed: July 30, 1984. 

d. Applicant: Clearwater Hydro 
Limited Partnership. 

e. Name of Project: Clearwater. 

f. Location: On Orofino Creek, in 
Clearwater County, Idaho. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Charles D. Cuddy, 
125 Johnson Ave., P.O. Box 64, Orofino, 
Idaho 83544. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
A 6-foot-high, 65-foot-long concrete dam 
at elevation 1990 feet with negligible 
impoundment; (2) a 6,200-foot-long, 6.5- 
foot-diameter low pressure steel conduit 
on the right slope of the canyon; (3) a 
surge tank; (4) an 800-foot-long, 54-inch- 
diameter steel penstock; (5) a 
powerhouse containing four generating 


units with a combined capacity of 2.063 
MW and an average annual generation 
of 9 GWh; and (6) a 3-mile-long 
transmission line, along an existing 
right-of-way north of Orofino Creek, to a 
Washington Water Power Company 
line. Project construction cost would be 

k. Purpose of Project: Project power 
would be sold. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C, and D1. 

7a. Type of Application: Minor 
License. 

b. Project No.: 8546-000. 

c. Date Filed: August 23, 1984 as 
amended on January 4, 1985. 

d. Applicant: Howard and Mildred 
Carter. 

e. Name of Project: Pine Creek 
Hydroelectric. 

f. Location: On Pine Creek, near 
Livingston, in Park County, Montana. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C..791(a)-825(r). 

h.. Contact Person: Mr. Karl Knuchel, 
Attorney at Law, P.O. Box 953, 
Livingston, MT 59047. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) A 3-foot- 
high, 33-foot-long. concrete diversion 
dam at elevation 5,510 feet; (2) a 6,800- 
foot-long, 20-inch-diameter polymer and 
steel pipeline; (3) a powerhouse 
containing one generating unit with an 
installed capacity of 340 kW at a design 
head of 390 feet; and (4) a 50-foot-long, 
7.2-kV transmission line connecting to 
an existing Park Electric Coop. 
transmission line. 

The Applicant estimates an average 
annual energy generation of 1.8 million 
kWh. The estimated cost of the project 
would be $490,000 in 1984 dollars. 

k. Purpose of Project: The proposed 
project power would be sold to Park 
Electric Coop. or Montana Power 
Company. 

]. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C, and D1. 

8 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 8706-000. 

c. Date Filed: November 5, 1984. 

d. Applicant: Kittitas Reclamation 
District. 

e. Name of Project: Keechelus to 
Kachess. 

f. Location: At the Bureau of 
Reclamation’s Keechelus Dam on the 
Yakima River, in Kittitas County, 
Washington. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 
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h. Contact Person: Roy W. Johnson, 
1819 12th Avenue, Seattle, WA 98122. 

i. Comment Date: August 12, 1985. 

j. Competing Application: Project No. 
8335, Date Filed 6/1/84. 

k. Description of Project: The 
proposed project would consist of: (1) A 
bifurcation valve structure at the 
existing outlet conduit of Keechelus 
dam; (2) a 25,500-foot-long, 6-foot- 
diameter pipeline; (3) a powerhouse 
containing a single generating unit with 
a capacity of 3,250 kW and an average 
annual generation of 21,700 MWh; and 
(4) a 4-mile-long transmission line. 

A preliminary permit does not 
authorize construction. Applicant seeks 
issuance of.a preliminary permit for a 
term of 36 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at a cost of $70,000. 
No new roads would be constructed or 
drilling conducted during the feasibility 
study. 

1. Purpose of Project: The project 
power would be sold. 

m. This notice also consists of the 
following standard paragraphs: A8, A9, 
B, C, and D2. 

9 a. Type of Application: Exemption (5 
MW or.Less). 

b. Project No.: 8823-000. 

c. Date Filed: December 24, 1984. 

d. Applicant: City of New York. 

e. Name of Project: Neversink. 

f. Location: Neversink River in 
Sullivan County, New York. 

g. Filed Pursuant to: Energy Security 
Act of 1980, section 408 (16 U.S.C. 2705 
and 2708 as amended). 

h. Contact Person: Mr. Joseph T. 
McGough, Jr., Commissioner, 
Department of Environmental 
Protection, City of New York, Municipal 
Building, Rm. 2358, New York, New York 
10007. 

i. Comment Date: August 12, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
190-foot-high, 2,500-foot-long earth dam 
owned by the Applicant with a crest 
elevation of 1,460 feet msl; (2) an 
existing reservoir with a surface area of 
1,750 acres, and a gross storage capacity 
of 142,000 acre-feet; (3) a proposed 
generating facility connected to the 
release line in the right abutment and 
containing a generating unit with a rated 
capacity of 475 kW; (4) a short length of 
transmission line tying into the existing 
New York State Electric & Gas system; 
and (5) appurtenant facilities. The 
Applicant estimates a 2,370 MWh 
average annual energy production. 
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k. Purpose of Exemption: An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
projects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D3a. 

10 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 8917-000. 

c. Date Filed: February 1, 1985. 

d. Applicant: Hugh W. Adams. 

e. Name of Project: Phillips Ditch. 

f. Location: On Phillips Ditch an 
irrigation diversion from Goose Creek in 
Baker County, Oregon. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: G. L. Smith, P.O. 
Box 1016, Idaho Falls, ID 83401. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) A 4.5-foot- 
high diversion dam; (2) a 250-foot-long, 
30-inch-diameter pipeline; (3) a settling 
basin; (4) a 2500-foot-long, 24-inch- 
diameter penstock; (5) a powerhouse 
containing a single generating unit with 
a capacity of 260 Kw and a average 
annual generation of 1,339,880 kWh; and 
(6) a 1.25-mile-long transmission line. 

A preliminary permit does not 
authorize construction. Applicant seeks 
issuance of a preliminary permit for a 
term of 24 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at a cost of $10,000. 
No new roads would be constructed or 
drilling conducted during the feasibility 
study. 

k. Purpose of Project: Project power 
would be sold to C-P National or Idaho 
Power Company. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

11 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 8950-000. 

c. Date Filed: February 13, 1985. 

d. Applicant: James W. Caples. 

e. Name of Project: Twelve Mile 
Créek. 

f. Location: Twelve Mile Creek in 
Lemhi County, Idaho, within the Salmon 
National Forest. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Contact Person: James W. Caples, 
502 Broadway Place, Salmon, ID 83467. 

- i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) A 3-foot- 
high diversion dam at elevation 5,500 


feet; (2) an 11,000-foot-long, 18-inch- 
diameter penstock; (3) a powerhouse 
containing a single generating unit with 
a capacity of 450 kW and an average 
annual generation of 2,956,500 kWh; and 
(4) a 1.0-mile-long transmission line. 

A preliminary permit does’not 
authorize construction. Applicant seeks 
issuance of a preliminary permit for a 
term of 36 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at a cost of $5,000. 
No new roads would be constructed or 
drilling conducted during the feasibility 
study. 

k. Purpose of Project: Project power 
would be sold to Idaho Power Company. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, D2. 

12 a Type of Application: Preliminary 
Permit. 

b. Project No.: 8981-000. 

c. Date Filed: February 28, 1985. 

d. Applicant: The Azure Mountain 
Power Company. 

e. Name of Project: St. Regis Upper. 

f. Location: St. Regis River in Franklin 
County, New York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Matthew W. 
Foley, P.O. Box 593, Wadhams, New 
York 12990. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
8-foot-high, 120-foot-long dam owned by 
the town of Waverly; (2) an existing 
reservoir with a surface area of 29 acres, 
and a gross storage capacity of 200 acre- 
feet at water surface elevation 1,235 feet 
ms; (3) a proposed 8-foot-deep, 12-foot- 
wide, and 150-foot-long open flume; (4) a 
proposed generating unit with a rated 
capacity of 400-kW; and (5) a proposed 
30-foot-long transmission line tying into 
the existing Niagara Mohawk system. 
The Applicant estimates a 1.4 million 
kWh average annual energy production. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 18 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 


Federal Register / Vol..50, No: 127 / Tuesday, July 2; 1985 / Notices 


Applicant estimates that the cost of the 
studies under permit would be $10,000. 

13 a Type of Application: 5 MW or 
less Exemption. 

b. Project No.: 9009-000. 

c. Date Filed: March 7, 1985. 

d: Applicant: Pan Pacific Hydro, 
Incorporated. 

e. Name of Project: Cherry Flat 
Hydroelectric. 

f. Location: On Stuarts Fork Creek, 
near Weaverville, in Trinity County, 
California. 

g. Filed Pursuant to: Section 408 of the 
Federal Energy Security Act, 16 U.S.C. 
2705 and 2708 as amended. 

h. Contact Person: Mr. James 
Tompkins, Pan Pacific Hydro, 
Incorporated, 16464 Plateau Circle, 
Redding, CA 96001. 

i. Comment Date: August 12, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) An inlet 
structure in the south bank of Stuarts 
Fork Creek at elevation 2,830 feet; (2) a 
5-foot-high, 7-foot-wide, 1,000-foot-long 
diversion tunnel; (3) a 2,000-foot-long, 
60-inch-diameter penstock; (4) a 
powerhouse with a total installed 
capacity of 1,200 kW operating under a 
head of 85 feet; and (5) a 2.3-mile-long, 
12-kV transmission line connected to an 
existing Pacific Gas and Electric 
Company (PG&E) transmission line. The 
Applicant estimates the average annual 
energy generation at 5 million kWh to be 
sold to PG&E. 

k. This notice also consists of the 
following standard paragraphs: This 
notice also consists of the following 
standard paragraphs: A3, AQ, B, C and 
D3{a). 

14 a. Type of Application: Conduit 
Exemption. 

b. Project No.: 9070-000. 

c. Date Filed: March 29, 1985. 

d. Applicant: North Side Canal 
Company. 

e. Name of Project: Bypass. 

f. Location: On the Main Canal at its 
intersection with the Bypass Canal in 
Jerome County, Idaho. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980 (16 U.S.C. 
2705 and 2708 as amended). 

h. Contact Person: Mr. John A. 
Rosholt, Nelson, Rosholt, Robertson, 
Tolman & Tucker, P.O. Box 1906, Twin 
Falls, ID 83301. 

i. Comment Date: August 12, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) An intake 
canal; (2) a 21-foot-high intake structure; 
(3) a 48-foot-long penstock; (4) a 
powerhouse containing three 3,300-kW 
generators with an average annual 
generation of 26 GWh. 
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Purpose of Exemption—An 
Exemption, if issued, gives an Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protests the Exemptee from permit or 
license applications that would seek to 
take or develop the project. 

k. Purpose of Project: Project power 
would be sold. ; 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D3b. 

15 a. Type of Application: Minor 
License. 

b. Project No.: P-9088-000. 

c. Date Filed: April 3, 1985. 

d. Applicant: Lower Village Water 
Power Company. 

e. Name of Project: Lafayette Street 
Dam Project. 

f. Location: On the Sugar River in the 
Town of Claremont, Sullivan County, 
New Hampshire. 

h. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Matthew J. 
Bonaccorsi, Lower Village Water Power 
Company, c/o Timothy Buzzell & 
Associates, Inc., Methodist Hill Road, 
Lebanon, NH 03766. 

j. Comment Date: August 23, 1985. 

j. Description of Project: The proposed 
project would consist of: (1) The existing 
195-foot-long, 2-foot-high concrete weir, 
and a 100-foot-long. 6-foot-high concrete 
training wall Lafayette Street Dam; (2) 
installation of 1-foot-high flashboards on 
the weir section; (3) a reservoir having a 
surface area of 0.3 acre, a storage 
capacity of 2 acre-feet, and a normal 
water surface elevation of 423.1 feet 
m.s.1.; (4) a proposed gated intake 
structure; (5) a proposed 780-foot-long, 8- 
foot-diameter steel penstock; (6) a 
proposed powerhouse containing 2 
generating units with a total installed. 
capacity of 1350 kW; (7) a proposed 150- 
- foot-long tailrace; (8) a proposed 280- 
foot-long 4.16kV transmission line; and 
(9) appurtenant facilities. The Applicant 
estimates the average annual generation 
would be 4,600,000 kWh. The existing 
dam and project facilities are owned by 
the Connecticut Valley Electric 
Company. 

k. Purpose of Project: All project 
energy would be sold to the Connecticut 
Valley Electric Company. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D1. 

16 a. Type of Application: Minor 
License. 

b. Project No. 9103-000. 

c. Date Filed: April 8, 1985. 

d. Applicant: Emil G. Sitkei. 

e. Name of Project: Cherry Creek. 


f, Location: On Cherry Creek, 
tributary to the Willamette River, in 
Benton County, Oregon. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Emil G. Sitkei, Rt. 2, 
Box 117, Monroe, OR 97456. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
A 30-inch-high, 12-foot-long concrete- 
block steel-reinforced diversion dam 
having a 32-inch-long overflow-type 
spillway with crest elevation 480 feet 
and having a screened, gated intake 
structure; (2) a 630-foot-long, 12-inch- 
diameter underground aluminum 
pipeline; (3) a 420-foot-long, 10-inch- 
diameter underground plastic penstock; 
(4) a powerhouse containing a 
generating unit rated at 15-kW operated 
at a net head of 70 feet and at a flow of 
4 cfs; (5) a pipe tailrace with spillway 
elevation.400 feet; and (6) a 230-foot- 
long, 220/240-volt underground 
transmission line. 

k. Purpose of Project: Project energy 
would be used for farm operation and 
household needs. Excess energy would 
be sold to Consumer’s Power, Inc. 
Applicant estimates that the average 
annual energy generation would be 
55,440-kWh and that the project 
construction cost would be $10,000. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C and D2. 

17 a. Type of Application: Preliminary 
Permit. 

b. Project No. 9118-000. 

c. Date Filed: April 19, 1985. 

d. Applicant: Hydroenergy 
Corporation. 

e. Name of Project: Dickinson Dam. 

f. Location: On the Ashuelot River, in 
Cheshire County, New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Victor A. Engel, 145 
Abbott Road, Concord, NH 03301. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
The existing 175-foot-long and 10-foot- 
high timer crib/rock fill Dickinson Dam 
with a spillway crest elevation of 456.2 
feet mean sea level; (2) new 12-inch-high 
flashboards; (3) a reservoir with a 
surface area of 50 acres and storage 
capacity of 400 acre-feet; (4) a new 
intake structure and powerhouse at the 
east end of the dam with an installed 
capacity of 800 kW; (5) a short tailrace; 
(6) a new 200-foot-long transmission 
line; and (7) other appurtenances. 
Applicant estimates an.average annual 
generation of 3,000,000 kWh. Existing 
facilities are owned by Homestead 
Woolen Mills, Inc. 
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k. Purpose of Project: Project energy 
would be sold to the Public Service 
Company of New Hampshire. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $20,000. 

18 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9141-000. 

c. Date filed: April 29, 1985. 

d. Applicant: McCallum- 
Hydromechanics. 

e. Name of Project: North 
Grosvenorsdale. 

f. Location: On the French River in 
Windham County, Connecticut. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Anne L. Warner, 
Hydromechanics, 6-10, Pendleton LA, 
Londonderry, NH 03053. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
An existing 23-foot-high and 280-foot- 
long earthfill and stone masonry dam 
owned by Niuna-Thompson, Inc., (2) a 
reservoir with surface area of 60 acres 
at surface elevation of 371 feet mean sea 
level; (3) an existing 2,100-foot-long 
headrace canal; (4) an existing 500-kW 
turbine-generator unit inside a mill 
building; (5) an existing 900-foot-long 
tailrace; and (6) other appurtenances. 
Interconnections facilities are available 
at the site. Applicant estimates an 
average annual generation of 2,422,000 
kWh. 

k. Purpose of Project: Project energy 
would be sold to Northeast Utilities. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
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construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $20,000. 

19 a. Type of Application: Preliminary 
Permit. 

b. Project No.: P-9146-000. 

c. Date filed: May 1, 1985. 

d. Applicant: Stratford Associates. 

e. Name of Project: Sprite Creek. 

f. Location: On Sprite Creek, in Fulton 
County, near Stratford, New York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Thomas Forbes, 
P.O. Box 421, Mercer Island, WA 98040. 

i. Comment Date: September 3, 1985. 

j. Description of Project: The project 
would consist of: (1) An existing dam 
approximately 350 feet long and 40 feet 
high composed of natural rock and 
concrete; (2) an existing 936 acre 
reservoir with normal surface elevation 
of 1,543 feet m.s.1., and a storage 
capacity of 6,244 acre-feet; (3) 
approximately 18,500 feet of proposed 
60-inch-diameter penstock; (4) a 
proposed powerhouse approximately 60 
feet long and 30 feet wide, with a total 
capacity of 4,177 kW; (5) a proposed 
12,500-volt transmission line 
approximately 5,500 feet in length; and 
(6) appurtenant facilities. Applicant 
estimates that the average annual 
energy generation would be 36,485,400 
kWh. The owner of the dam is the New 
York State Department of 
Environmental Conservation. 

k. Purpose of Project: The Applicant 
anticipates that energy will be sold to 
the Niagara Mohawk Power 
Corporation. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time it would 
prepare studies of the hydraulic, 
construction, economic, environmental, 
historic and recreational aspects of the 
project. Depending on the outcome of 
the studies, Applicant would prepare an 
application for an FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $125,000. 

20 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9256-000. 

c..Date Filed: June 3, 1985. 

d. Applicant: Randolph Hydro 
Associates. 

e. Name and Project: Kaskaskia River. 


f. Location: On the Kaskaskia River in 
Randolph County, Illinois. 

g. Filed Pursuant: Federal Power Act, 
16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Louis 
Rosenman, 1350 New York Ave., # 600, 
Washington, DC 2005. 

i. Comment Date: August 30, 1985. 

j. Description of Project: The project 
would utilize the existing Corps of 
Engineers’ Kaskaskia River Lock and 
Dam and Reservoir and would consist of 
the following: (1) a proposed pensteck 
100 feet long and about 9.9 feet in 
diameter; (2) a new powerhouse, 300 feet 
by 150 feet, housing one turbine/ 
generator with an installed capacity of 
3200kw; (3) a proposed tailrace, 200 feet 
long and 150 feet wide; (4) a new 
transmission line about 1500 feet long at 
69kV; (5) appurtenant facilities. 
Applicant estimates that the average 
annual energy would be 10.3 GWh. 

k. Purpose of Project: The applicant 
anticipates that project energy will be 
sold to the Illinois Power Company. 

]. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

m. Proposed Scope of Siudies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $125,00. 


Standard Paragraphs 


A3. Development Application—Any 
qualified development applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permit will not be accepted in response 
to this notice. 

A4. Development Application—Public 
notice of the filing of the initial 
development application, which has 
already been given, established the due 
date for filing competing applications or 
notices of intent. In accordance with the 
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Commission’s regulations, any 
competing development applications or 
notice of intent to file competing 
development applications, must be filed 
in response to and in compliance with 
the public notice of the initial 
development application. No competing 
applications or notices of intent may be 
filed in response to this notice. 

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for 4 proposed 


_ project must submit the competing 


application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 CFR 4.36 (1985)). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. 

A competing preliminary permit 
application must conform with 18 CFR 
4.30(b)(1) and (9) and 4.36. 

A7. Preliminary Permit—Any qualified 
development applicant desiring to file a 
competing development application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either a 
competing development application or a 
notice of intent to file such an 
application. Submission Of a timely 
notice of intent to file a development 
application allows an interested person 
to file the competing application no later 
than 120 days after the specified 
comment date for the particular 
application. 

A competing license application must 
conform with 18 CFR 4.30(b)(1) and (9) 
and 4.36. 

A8. Preliminary Permit—Public notice 
of the filing of the initial preliminary 
permit application, which has already 
been given, established the due date for 
filing competing preliminary permit and 
development applications or notices of 
intent. Any competing preliminary 
permit or development application, or 
notice of intent to file a competing 
preliminary permit or development 
application, must be filed in response to 
and in compliance with the public notice 
of the initial preliminary permit 
application. No competing applications 
or notices of intent to file competing 
applications may be filed in response to 
this notice. 

A competing license application must 
conform with 18 CFR 4.30(b)(1) and (9) 
and 4.36. 

A. Notice of intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
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of the prospective applicant, include an 
unequivocal statement of intent to 
submit, if such an application may be 
filed, either (1) a preliminary permit 
application or (2) a development 
application (specify which type of 
application), and be served on the 
applicant(s) named in this public notice. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 
.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST” or “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing is in 
response. Any of the above named 
documents must be filed by providing 
the original and the number of copies 
required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to: Mr. 
Fred E. Springer, Director, Division of 
Project Management, Federal Energy 
Regulatory Commission, Room 203-RB, 
at the above address. A copy of any 
notice of intent, competing application 
or motion to intervene must also be 
served upon each representative of the 
Applicant specified in the particular 
application. 

D1. Agency Comments—Federal, 
State; and local agencies that receive 
this notice through direct mailing from 
the Commission are requested to 
provide comments pursuant to the 
Federal Power Act, the Fish and 
Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act, the Historical 
and Archeological Preservation Act, the 
National Environmental Policy Act, Pub. 
L. No. 88-29, and other applicable 
statutes. No other formal requests for 
comments will be made. 

Comments should be confined to * 
substantive issues relevant to the 


issuance of a license. A copy of the 
application may be obtained directly 
from the Applicant. If an agency does 
not file comments with the Commission 
within the time set for filing comments, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be set to the 
Applicants representatives. 

D2. Agency Comments—Federal, 
State, and local agencies are invited to 
file comments on the described 
application. {A copy of the application 
may be obtained by agencies directly 
from the Applicant.) If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency's comments must also 
be sent to the Applicant's 
representatives. 

D3a. Agency Comments—The U.S. 
Fish and Wildlife Service and the State 
Fish and Game agency(ies) are 
requested, for the purposes set forth in 
Section 408 of the Energy Security Act of 
1980, to file within 60 days from the date 
of issuance of this notice appropriate 
terms and conditions to protect any fish 
and wildlife resources or to otherwise 
carry out the provisions of the Fish and 
Wildlife Coordination Act. General 
comments concerning the project and its 
resources are requested; however, 
specific terms and conditions to be 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have 
none. Other Federal, State, and local 
agencies are requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
be made. Comments should be confined 
to substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must be sent to the 
Applicant's representatives. 

D3d. Agency Comments—The U.S. 
Fish and Wildlife Service and the State 
Fish and Game agency(ies) are 
requested, for the purposes set forth in 
Section 30 of the Federal Power Act, to 
file within 45 days from the date of 
issuance of this notice appropriate terms 
and conditions to protect any fish and 
wildlife resources or otherwise carry out 
the provisions of the Fish and Wildlife 
Coordination Act. General comments 
conerning the project and its resources 
are requested; however, specific terms 
and conditions to be included as a 
condition of exemption must be clearly 
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identified in the agency letter. If an 
agency does not file terms and 
conditions within this time period, that 
agency will be presumed to have none. 
Other Federal, State, and local agencies 
are requested to provide comments they. 
may have in accordance with their 
duties and responsibilities. No other 
formal requests for comments will be 
made. Comments should be confined to 
substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 45 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicant's representatives. 


Dated: June 27, 1985. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 85-15833 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-4 


[Docket Nus. QF85-529-000 et al.] 


Christiansted Port Terminal Corp. et al. 
Small Power Production and 
Cogeneration Facilities; Qualifying 
Status; Certificate Applications, etc. 


Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

June 27, 1985. 


Take notice that the following filings 
have been made with the Commission. 


1. Christiansted Port Terminal 
Corporation 
[Docket No. QF85-529-000} 


On June 4, 1985, Christiansted Port 
Terminal Corporation (Applicant), of 
Christiansted, Saint Croix, U.S. Virgin 
Islands 00820 submitted for filing an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 80 kilowatt hydroelectric facility 
is located on the east fork of Crabtree 
Creek, in Mitchell County, North 
Carolina. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
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any other requirements of local, State, or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 


2. Pacific Lighting Energy Systems 
(Milliken Avenue) 


[Docket No. QF85-531-000} 

On June 13, 1985, Pacific Lighting 
Energy Systems, (Applicant) of 6055 
East Washington Boulevard, Suite 600, 
City of Commerce, California 90040_ 
submitted for filing an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes & 
complete filing. 

The small power production facility is 
located on Milliken Avenue, San 
Bernardino County, California. The 
facility will produce electric power using 
biomethane in the form of landfill gas. 
The power production capacity of the 
facility will be 2,800 kW. 


3. Pacific Lighting Energy Systems 
(Fontana) 


[Docket No. QF85-532-000] 

On June 13, 1985, Pacific Lighting 
Energy Systems, (Applicant) of 6055 
East Washington Boulevard, Suite 600, 
City of Commerce, California 90040 
submitted for filing an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The small power production facility is 
located on Sierra Avenue, Fontana, San 
Bernardino County, California. The 
facility will produce electric power using 
biomethane in the form of landfill gas. 
The power production capacity of the 
facility will be 1,000 kW. 


4. Pacific Lighting Energy Systems 
(Colton) 
[Docket No. QF85-533-000} 

On June 13, 1985, Pacific Lighting 
Energy Systems, (Applicant) of 6055 
East Washington Boulevard, Suite 600, 
City of Commerce, California 90040 
submitted for filing an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The small power production facility is 
located on Tropica Rancho Road, 
Colton, San Bernardino County, 
California. The facility will produce 
electric power using biomethane in the 


form of landfill gas. The power 
production capacity of the facility will 
be 1,100 kW. 


5. Pacific Lighting Energy Systems 
(Phoenix) 
[Docket No. QF85-534-000] 

On June 13, 1985, Pacific Lighting 
Energy Systems, (Applicant) of 6055 
East Washington Boulevard, Suite 600, 
City of Commerce, California 90040 
submitted for filing an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The small power production facility is 
located at the corner of 27th Avenue and 
Lower Buckeye Road, Phoenix, 
Maricopa County, Arizona. The facility 
will produce electric power using 
biomethane in the form of landfill gas. 
The power production capacity of the 
facility will be 2,200 kw. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15832 Filed 7-1-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. EL85-11-003 et al.) 


Southern California Edison Co. et al.; 
Electric Rate and Corporate 
Regulation Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Southern California Edison Company 
[Docket No. EL85-11-003] 


June 26, 1985. 

Take notice that on May 29, 1985, 
Southern California Edison Company 
tendered for filing a refund plan 
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pursuant to the Commission's order 
dated April 29, 1985. 

Comment date:-July 11, 1985, in 
accordance with Standard Paragraph H 
at the end of this notice. 


2. Oklahoma Gas and Electric Company 
{Docket No. EC85-17-000] 


June 26, 1985. 

Take notice that on June 20, 1985, 
Oklahoma Gas and Electric Company 
(Applicant), an Oklahoma Corporation 
with its principal office at 321 N. 
Harvey, P.O. Box 321, Oklahoma City, 
Oklahoma, 73101, filed an application 
pursuant to Section 203 of the Federal 
Power Act and Part 33 of the 
Commission's Regulations thereunder, 
for authorization to sell certain 
transmission and distribution lines and 
substations to Oklahoma Municipal 
Power Authority (OMPA). 

The Company states it is engaged 
primilary in the generation, 
transmission, distribution and sale of 
electric energy in Oklahoma and 
western Arkansas. The facilities being 
sold and purchased are devoted to 
supplying service to OPMA participants 
only. 

Comment date: July 9, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. The Washington Water Power 
Company 


[Docket No. EC85-16-000} 


June 27, 1985. 

Take notice that on June 13, 1985, The 
Washington Water Power Company (the 
“Company”), a Washington corporation, 
qualified to transact business in the 
states of Washington, Idaho and 
Montana with its principal business 
office in Spokane, Washington, filed an 
application with the Federal Energy 
Regulatory Commission, pursuant to 
Section 203 of the Federal Power Act, 
seeking an order authorizing it to sell a 
115 kV transmission line located in 
Grant County, Washington. 

Comment date: July 12, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Centel Corporation 


{Docket No. EC85-18-000} 


June 27, 1985. 

Take notice that Centel Corporation 
on June 21, 1985, tendered for filing an 
application seeking authority from the 
Federal Energy Regulatory Commission 
to purchase electric transmission 
substation equipment and facilities from 
Sunflower Electric Cooperative, Inc., 301 
West 13th Street, Hays, Kansas 67601. 
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The land and related electric 
transmission substation equipment 
located at Spearville, Kansas and the 
equipment located at Mullergren 
substation near Great Bend, Kansas ‘is 
used to provide 230/115 kV service to 
the Centel system. 

Comment date: July 12, 1985, in 
accordance with Standard Pararaph E at 
the end of this notice. 


5. Idaho Power Company 
[Docket No. ES85-44-000} 


June 25, 1985. 

Take notice that on June 19, 1985, 
Idaho Power Company (Applicant) filed 
an application with the Federal Energy 
Regulatory Commission pursuant to 
Section 204 of the Federal Power Act, 
for the sale of not more than $100 
million of long-term or intermediate term 
debt. 

Comment date: July 18, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
takén, but will not serve to make 
protestants parties must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

H. Any person desiring to be heard or 
to protest this filing should file 
comments with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, on or before the comment date. 
Comments will be considered by the 
Commission in determining the 
appropriate action to be taken. Copies of 
this filing are on file with the 
Commission afid are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15831 Filed 7-1-85; 8:45 am} 
BILLING CODE 6717-01-M 


Office of Energy Research 


Restriction of Eligibility for Grant 
Award 


AGENCY: Department of Energy. 


ACTION: Notice of restriction of 
eligibility for grant award. 


summary: The Department of Energy 
(DOE) announces that pursuant to the 
DOE Financial Assistance Rules, 10 CFR 
600.7(b), it is restricting eligibility for a 
grant award _to certain universities in the 
University Reactor Sharing Program 
with an operating reactor at a power 
level of 1 kilowatt or greater. 
FOR FURTHER INFORMATION CONTACT: 
Harold H. Young, ER—-44, U.S. 
Department of Energy, Washington, D.C. 
20545, (301) 353-3995. 
SUPPLEMENTARY INFORMATION: Over the 
past years, DOE has used grants to 
provide funding to universities with 
reactor sharing programs. All of these 
institutions have reactors which operate 
at a power level of 1KW or greater. 
These grants help defray reactor 
operating costs associated with making 
the participating universities’ facilities 
and equipment available for research 
and training to other non-reactor owning 
educational institutions. At this time, 
DOE will award grants to the following 
institutions: 
University of Florida 
Georgia Institute of Technology 
Kansas State University 
Massachusetts Inst. of Technology 
University of Maryland 
University of Michigan 
University of Missouri-Col 
University of Missouri-Rol 
North Carolina State University 
Ohio State University 
Pennsylvania State University 
Reed College 
Texas A&M University 
University of Virginia 
Washington State University 
University of Wisconsin 
Purdue University 
University of Illinois 
State U. of New York, Buffalo 
Oregon State University 

These are the only institutions in the 
University Reactor Sharing Program that 
responsed to DOE’s invitation to submit 
grant applications. These grants total 
$370,700 and will cover the period 
September 1, 1985 through August 31, 
1986. 

Issued in Washington, D.C., on June 26, 
1985. 
Berton J. Roth, 


Director, Procurement and Assistance 
Management Directorate. 


[FR Doc. 85-15807 Filed 7-1-85; 8:45 am] 
BILLING CODE 6450-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


[FEMA-736-DR] 


Puerto Rico; Amendment to Notice of 
a Major-Disaster Declaration 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster for the 
Commonwealth of Puerto Rico (FEMA- 
736-DR), dated May 31, 1985, and 
related determinations. 

DATE: June 25, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Sewall H.E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C. 20472, (202) 646-3616. 

The notice of a major disaster for the 
Commonwealth of Puerto Rico, dated 
May 31, 1985, is hereby amended to 
include the following areas among those 
areas determined to have 
adversely affected by the catastrophe 
declared a major disaster by the 
President in his declaration of May 31, 
1985: 

The Municipalities of Arecibo, 
Caguas, and Humacao for Public 
Assistance. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 

Samuel W. Speck, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 85-15781 Filed 71-85; 8:45 am] 
BILLING CODE 6718-01-M 


FEDERAL RESERVE SYSTEM 


North Community Bancorp, Inc., et al.; 
Applications To Engage de Novo in 
Permissible Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulation 
Y (12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4{c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
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Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible advese effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than January 22, 1985. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. North Community Bancorp, Inc., 
Chicago, Illinois; to engage de novo 
through its subsidiary, Community 
Mortgage Company, Chicago, Illinois, in 
originating, processing and servicing 
mortgage loans. 

B. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avente, 
Minneapolis, Minnesota 55480: 

1. Dakota Bankshares, Inc., Fargo, 
North Dakota; to engage de novo 
through its subsidiary, Dakota Services, 
Inc., Fargo, North Dakota, in providing 
management consulting services to 
nonaffiliated banks. These activities will 
be conducted in North Dakota, South 
Dakota, Minnesota, Montana, New 
Mexico and Arizona. 

Board of Governors of the Federal Reserve 
System, June 26, 1985. 

James McAfee, 

Associate Secretary of the Board. 

{FR Doc. 85-15798 Filed 7-1-85; 8:45 am] 
BILLING CODE 6210-01-M 


Sun Banks, Inc., et al.; Formations of; 


Acquisitions by; and Mergers of Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 


Company Act {12 U.S.C. 1842) and 

§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than July 24, 
1985. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street NW., Atlanta, Georgia 
30303: a 

1. Sun Banks, Inc., Orlando, Florida 
and SunTrust Banks, Inc., Atlanta, 
Georgia; to acquire 100 percent of the 
voting shares of Sun Bank/Flagler 
County, N.A., Palm Coast, Florida (in 
organization). 

b. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. The Farmers and Merchants 
Bancorp, Boswell, Indiana; to become a 
bank holding company by acquiring 100 
percent of the voting shares of The 
Farmers and Merchants Bank, Boswell, 
Indiana. 

2. Oak Lawn Financial Ltd., Oak 
Lawn, Illinois; to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Oak Lawn 
Trust & Savings Bank, Oak Lawn, 
Illinois. 

3. Tri City Bankshares Corporation, 
Oak Creek, Wisconsin; to acquire 100 
percent of the voting shares of Tri City 
National Bank of Brookfield, Brookfield, 
Wisconsin (in organization). 

4. United Bancorp, Inc., Tecumseh, 
Michigan; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of United Savings Bank of 
Tecumseh, Tecumseh, Michigan. 

C. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas, Texas 
75222: 
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1. Brush Country Holding Company, 
Inc., Freer, Texas; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Freer 
Bancshares, Inc., Freer, Texas, thereby 
indirectly acquiring Brush Country Bank, 
Freer, Texas. 

2. Plaza Bankers, Inc., Austin, Texas; 
to acquire 100 percent of the voting 
shares of Plaza National Bank, Kerrville, 
Texas, a de novo bank. 


Board of Governors of the Federal Reserve 
System, June 26, 1985. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 85-15799 Filed 7-1-85; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


Captan With Benzocaine 

(Holiday® Itch Rid and ViP@ 
Mercaptol); Withdrawal of Approval of 
NADA 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of a. new animal drug 
application {NADA) sponsored by Pet 
Chemicals, Inc., providing for use of a 
topical spray containing captan with 
benzocaine (Holiday® Itch Rid and VIP* 
Mercaptol) as a topical treatment for 
dogs, cats, and horses for common 
fungal infections. The sponsor requested 
the withdrawal of approval. 


EFFECTIVE DATE: July 24, 1985. 


FOR FURTHER INFORMATION CONTACT: 
John K. Augsburg, Center for Veterinary 
Medicine (HF V-216), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4093. 


SUPPLEMENTARY INFORMATION: Pet 
Chemicals, Inc., 7781 NW. 73rd Ct., 
Miami Springs, FL 33166, is sponsor of 
NADA 30-290 for two products 
containing captan with benzocaine 
(Holiday® Itch Rid and VIP*Mercaptol) 
originally approved March 5, 1965. The 
products are used for the treatment of 
dogs, cats, and horses for ringworm and 
interdigital dermatitis caused by 
common fungal infestations, and acute 
moist eczema. Approval of this NADA 
has not been codified in 21 CFR Part 524. 
In a letter dated February 19, 1985, the 
sponsor requested withdrawal of 
approval of the NADA under 21 CFR 
514.115 because the drug is not being 
manufactured. 
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Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 U.S.C. 350(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10) and redelegated to the Center 
for Veterinary Medicine (21 CFR’5.84), 
and in accordance with § 514.115 
Withdrawal of approval of applications 
(21 CFR 514.115), notice is given that 
approval of NADA 30-290 for captan 
with benzocaine (Holiday® Itch Rid and 
VIP® Mercaptol) is hereby withdrawn, 
effective July 12, 1985. 

Dated: June 25, 1985. 

Lester M, Crawford, 

Director, Center for Veterinary Medicine. 
[FR Doc. 85-15788 Filed 7-1-85; 8:45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 


Privacy Act of 1974; Proposed 
Amendment to System of Records 


AGENCY: Health Care Financing 
Administration, HHS. 

ACTION: Notice of proposed new routine 
uses for an existing system of records. 


SUMMARY: The Health Care Financing 
Administration (HCFA) is amending the 
system notice for its Study of the 
Comparative Effectiveness of State 
Approaches to Regulation of Medicare 
Supplemental Policies: Medigap, HHS/ 
HCFA/ORD No. 09-70-0026, to add two 
new routine uses. We invite comments 
on these new routine uses. 

EFFECTIVE DATES: The proposed new 
routine uses shall take effect without 
further notice August 1, 1985, unless 
comments received on or before that 
date cause a.contrary decision. 
ADDRESS: Please address comments to: 
Richard A. Demeo, HCFA Privacy Act 
Officer, Health Care Financing 
Administration, G-A-1 East Low Rise 
Building, 6325 Security Boulevard, 
Baltimore, Maryland 21207. We will 
make comments received available for 
inspection at this location. 

FOR FURTHER INFORMATION CONTACT: 
Judith A. Sangl, Office of Research and 
Demonstrations, 2-B-14 Oak Meadows 
Building, 6325 Security Boulevard, 
Baltimore, Maryland 21207, Telephone 
(301) 597-5717. 

SUPPLEMENTARY INFORMATION: The 
notice for the Study of the Comparative 
Effectiveness of State Approaches to 
Regulation of Medicare Supplemental 
Policies: Medigap, HHS/HCFA/ORD 
No. 90-70-0026, was most recently 
published at 47 FR 45714 (1982). This 
system contains records of 
questionnaires administered to 


approximately 4800 Medicare 
beneficiaries. The questionnaire 
contains information on 
sociodemographic characteristics, 
knowledge of and experience with 
Medicare, number and type of private 
health insurance policies, identifying 
information about the policies held and 
purchasing behavior. The questionnaire 
also contains the beneficiary's health 
insurance claim number. The system 


contains copies of insurance policies for - 


some, but not all beneficiaries, together 
with the policyholder’s identifying 
number. A separate questionnaire 
completed by some, but not all, 
beneficiaries contains information 
concerning the respondent's knowledge 
of the risks of meeting insurance 
coverage for long term care services, the 
availability of insurance for such risks, 
the preferences for specific insurance 
benefits for long term care and their 
willingness to pay for those benefits. 
The purpose of this system of records is 
to provide information on consumers’ 
purchasing behavior, the policies they 
hold and the circumstances of insurance 
sales transactions in order to analyze 
the effectiveness of varying State 
insurance regulation. 

Information is also used to analyze 
the market potential for private long 
term care insurance. We are proposing 
to establish two new routine uses. First, 
we are proposing that the contractor 
which collected the original data be 
permitted to merge this data with the 
Medicare Bill File (HHS/HCFA/BDMS 
No. 09-70-0005, most recently published 
at 47 FR 45696 (1982)), either directly or 
through the Medicare Automated Data 
Retrieval System (MADRS) for each 
individual in the system. This merger of 
data would permit a better 
understanding of the relationship among 
utilization of health services, knowledge 
of Medicare and of private insurance 
and purchasing behavior. This was not 
feasible at the time the original system 
notice was issued. However, 
development of the MADRS system has 
made this analysis feasible at this time. 

The second proposed routine use is 
for modifying the system noiice to 
permit disclosure of records to an 
individual or organization for health 
research or evaluation. Because of the 
great wealth of data collected, many 
types of analyses may be performed, 
other than those already mentioned 
above. Upon HCFA's approval of the 
use of the data proposed by other 
researchers, this routine use would 
permit such additional analyses. 

To comply with the technical 
requirements of the Privacy Act, we are 
proposing to establish the routine uses 
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below adding to previously published 
uses (1), (2) and (3): 

(4) To the contractor which performed 
the original data collection for the 
purpose of merging data from the 
Medicare Bill File or MADRS. 

The contractor must agree: 

a. Not to publish or otherwise disclose 
data in a form in which beneficiaries 
could be identified, and 

b. To safeguard the confidentiality of 
the data and to prevent ‘unauthorized 
access to it. 

(5) To an individual or organization 
for health research or evaluation, if 
HCFA: 

a. Determines that the proposed use 
does not violate legal-limitations under 
which the record was provided, 
collected, or obtained; 

b. Determines that the purpose for 
which the proposed use’is to be made: 

(i) Cannot be reasonably 
accomplished unless the record is 
provided in a form that identifies 
individuals. 

(ii) Is of sufficient importance to 
warrant the effect on/or risk to the 
privacy of the individual by such limited 
additional exposure of the record might 
bring, and 

(iii) There is a reasonable probability 
that the objective of the use would be 
accomplished; : 

c. Requires the recipient of the 
information to: 

(i) Establish appropriate 
administrative, technical, and physical 
safeguards to prevent unauthorized use 
or disclosure of the record, and 

(ii) Remove or destroy the information 
that allows the individual to be 
identified at the earliest time at which 
removal or destruction can be 
accomplished consistent with the 
purpose of the project, unless the 
recipient receives written authorization 
from HCFA that is justified based on 
research objectives for retaining such 
information, and 

(iii) Make no further use of the record 
except; 

(a) For use in another research 
project, under emergency circumstances 
affecting the health or safety of any 
individual, following written 
authorization of HCFA. 

(b) For disclosure to an identified 
person approved by HCFA for the 
purpose of auditing the research project, 
if information that would enable 
research subjects to be identified is 
removed or destroyed at the earliest 
opportunity consistent with the purpose 
of the audit, or 

(c) When further approved by HCFA; 

d. Secures a written‘statement.by the 
recipient of the information attesting to 
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the recipient's understanding of an 
willingness to abide by these provisions. 

These new routine uses are 
compatible with the purposes for which 
the information is collected. Using this 
information with Medicare Bill Data will 
permit a detailed analysis of utilization 
of health services and insurance 
knowledge and purchasing behavior. 
The same information may be used by 
other researchers to perform other types 
of analyses. Addition of these new 
routine uses can be accomplished with 
no:-reduction in beneficiaries’ privacy 
because HCFA will impose 
requirements on recipients who must 
agree in writing to protect the data from 
unauthorized access and being disclosed 
in a form that permits identification of 
individuals. 

This action does not require a report 
of altered system under 5 U.S.C. 552(o). 
The complete system ‘notice is below. In 
addition, please note the new address 
for the system manager. 

Dated: June 24, 1985. 

Carolyne K. Davis, 
Administrator, Health Care Financing 
Administration. 


09-70-0026 


SYSTEM NAME: 
Study of the Comparative 
Effectiveness of State Approaches to 
Regulation of Medicare Supplemental 
Policies: Medigap HHS/HCFA/ORD. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 
SRI International, 338 Ravenswood 
Avenue, Menlo Park, California 94025. 


CATEGORIES.OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Medicare beneficiaries (age 65 and 
older) who reside in the eight 
participating States and disabled 
Medicare beneficiaries {under 65) 
nationwide. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Questionnaires administered to 
approximately 4,800 Medicare 
beneficiaries. These questionnaires will 
provide information on each beneficiary 
concerning sociodemographic 
characteristics, such as education, 
knowledge of and experience with 
Medicare, number and type of private 
health insurance policies, identifying 
information about the policies held and 
purchasing behavior. A copy of each 
insurance policy will be obtained from 
the beneficiary if possible or from the 
insurance company with the 
policyholder's consent. Questionnaires 
will show beneficiary name and health 


insurance claim name (HI claim number) 
or other unique identifier. Insurance 
policies will have policyholder's 
identifying number. The National Center 
for Health Services Research (NCHSR) 
questionnaire will be administered to 
the same ‘study sample of Medicare 
beneficiaries and will provide 
information concerning each 
respondent's knowledge of the risks of 
needing insurance coverage for long 
term care services, the availability of 
insurance for such risks, the preferences 
for specific insurance benefits for long 
term care and their willingness to pay 
for those benefits. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

HCFA authority is based on Section 
1882 of the Social Security Act as 
amended by Section 507, paragraphs 
(f}(1) and (f}(2) of Pub. L. 96-265. NCHSR 
authority is based on Sections 304 and 
305 of the Public Health Service Act, as 
amended by the Health Services 
Research, Health Statistics, and Medical 
Libraries Act-of 1974. Pub. L. 93-353, and 
the Health Services Research, Health 
Statistics and Health Care Technology 
Act of 1978, Pub. L. 95-623. 


PURPOSE OF THE SYSTEM: 


The purpose of this system of records 
is to :provide information on consumers’ 
purchasing behavior, the policies they 
hold and the circumstances of insurance 
sales transactions in order to analyze 
the effectiveness of varying State 
insurance regulations on: 

° Limiting marketing and agent abuse; 

¢ Assuring the dissemination of such 
information to individuals entitled to 
benefits under this ‘title {and to other 
consumers) as is necessary to permit 
informed ‘choice; 

¢ Promoting policies which provide 
reasonable economic benefits for such 
individuals; 

¢ Reducing the purchase of 
unnecessarily duplécative coverage; and 

¢ Improving price competition. 

The purpose of the disabled 
beneficiary survey is to provide national 
estimates of the proportion of this 
population who have supplemental 
health insurance. 

In addition the NCHSR system of 
records is ‘to provide information on 
consumer's knowledge of the risks of 
needing long-term care, the availability 
of insurance for such risks, the 
preference for specific insurance 
benefits and their willingness to pay for 
those benefits. This information will be 
used to contribute to a study of the 
market potential for private long-term 
care insurance. 
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ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


1. The contractor will receive all 
information in the system from 
beneficiary questionnaires and their 
health insurance policies either in hard 
copy, magnetic tape,.or cards and store 
it in a master file. The contractor will 
use this information to assess the 
comparative effectiveness of various 
State regulatory approaches to Medicare 
supplemental insurance. Once the 
beneficiary questionnaire information is 
linked with the health insurance policy 
information of the beneficiary, all 
personal identifiers will be removed 
from the file. 

2. Disclosure may be made ‘to a 
congressional office from the record of 
an individual in response to an inquiry 
which the congressional office makes at 
the request of that individual. 

3. In the event of litigation, where the 
defendant is (a) the Department, any 
component of the Department, or any 
employee of the Department in his or 
her official capacity; (b) the United 
States where the Departmentidetermines 
that the claim, if successful, is likely to 
directly affect the operations of the 
Department or any of its components; or 
(c) any Department employee in his or 
her individual capacity where the 
Justice Department has agreed to 
represent such employee, the 
Department may disclose such records 
as it deems desirable or necessary to the 
Department of Justice ‘to enable that 
Department to present an effective 
defense, provided such disclosure is 
compatible with the purpose for which 
the:records were collected. 

(4) To the contractor which performed 
the original data collection for the 
purpose of merging data from the 
Medicare Bill File.or MADRS. The 
contractor must agree: 

(a) not to publish or otherwise 
disclose data in a form in which 
beneficiaries could be identified, and 

(b) to safeguard the confidentiality of 
the data and to prevent unauthorized 
access to it. 

(5) To an individual or organization 
for health research or evaluation, if 
HCFA: 

a. Determines that the proposed use 
or disclosure does not violate legal 
limitations under which the record was 
provided, collected, or obtained; 

b. Determines ‘that the purpose for 
which the proposed use is to be made: 

(i) Cannot be reasonably 
accomplished unless the record is 
provided in.a form that identifies 
individuals. 
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(ii) Js of sufficient importance to 
warrant the effect on/or risk to the 
privacy of the individual by such 
additional exposure of the record might 
bring, and 

(iii) There is a reasonable probability 
that the objective of the use would be 
accomplished; 

c. Requires the recipient of the 
information to: : 

(i) Establish appropriate 
administrative, technical, and physical 
safeguards to prevent unauthorized use 
or disclosure of the record, and 

(ii) Remove or destroy the information 
that allows the individual to be 
identified at the earliest time at which 
removal or destruction can be 
accomplished consistent with the 
purpose of the project, unless the 
recipient receives written authorization 
from HCFA that is justified based on 
research objectives for retaining such 
information, and 

(iii) Make no further use of the record 
except; 

(a) For use in another research 
project, under emergency. circumstances 
affecting the health or safety of any 
individual, following written 
authorization of HCFA. 

(b) For disclosure to an identified 
person approved by HCFA for the 
purpose of auditing the research project, 
if information that would enable 
research subjects to be ideniified is 
removed or destroyed at the earliest 
opportunity consistent with the purpose 
of the audit, or 

(c) When further approved by HCFA; 

d. Secures a written statement by the 
recipient of the information attesting to 
the recipient's understanding of and 
willingness to abide by these provisions. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
The contractor will store records in 
hard copy and magnetic tape form. 


RETRIEVABILITY: 

Records are indexed by Health 
Insurance claim number or other unique 
identifier. 


SAFEGUARDS: 

The contractor will maintain all 
records in secure storage areas 
accessible only to authorized employees 
and will notify all employees having 
access to records of criminal sanctions 
for unauthorized disclosure of 
information on individuals. Authorized 
HCFA representatives will, upon 
request, be granted access to premises 
where records are kept for the purpose 
of inspecting physical security 


arrangements. However, no data will be 
released with identifying information. 
For computerized records, the contractor 
will initiate automated data processing 
(ADP) system security procedures 
required by the Department's ADP 
Systems Manual, Part 6, ADP Systems 
Security, e.g., use of passwords. 


RETENTION AND DISPOSAL: 


The contractor will hold hard-copy 
records, magnetic tapes, and cards until 
beneficiary specific data are received 
and compiled. All identifying 
information and hard-copy will then be 
destroyed thus protecting the 
confidentiality of all information 
collected. The contractor will retain all 
records for the life of the contract and 
then these records will become the 
custody of the Office of Research and 
Demonstrations, HCFA. The contractor 
will not retain any beneficiary based 
files. Data supplied to HCFA and 
NCHSR will not include beneficiary 
identifiers. No data which would 
possibly identify an individual will be 
supplied. 


SYSTEM MANAGER(S) AND ADDRESS: 


Director, Office of Research and 
Demonstrations, Health Care Financing 
Administration, Room 2230 Oak 
Meadows Building, 6325 Security 
Boulevard, Baltimore, Maryland 21207. 


NOTIFICATION PROCEDURES: 


To determine if a record exists, write 
to the systems manager at the address 
indicated above, specifying name, 
address and health insurance claim 
number. These notification and access 
procedures are in accordance with 
Department Regulations (45 CFR Part 
5b). 


RECORDS ACCESS PROCEDURES: 


Individuals participating in the 
Survery may request their data records 
in writing. Access procedure is the same 
as the notification procedure. Requestor 
should reasonably specify the record 
contents being sought. (These access 
procedures are in accordance with 
Department Regulations [45 CFR Part 
5b)). 


CONTESTING RECORD PROCEDURES: 


An individual who wishes to contest 
the contents of any record in this system 
should contact the system manager and 
reasonably identify and specify the 
information to be contested. State the 
corrective action sought and the reasons 
for the correction with supporting 
justification. (These procedures are in 
accordance with Department 
Regulations (45 CFR Part 5b)). 
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RECORD SOURCE CATEGORIES: 

Sources of information contained in 
this record system include Medicare 
beneficiaries, insurance companies, 
survey contractor and subcontractors (if 
any), and selected HCFA files. 


SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 


None. 


[FR Doc. 85-15779 Filed 7-1-85; 8:45 am] 
BILLING CODE 4120-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[ES 24111 Louisiana] 


Louisiana; Oil-and Gas Lease 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Proposed reinstatement of a 
terminated oil and gas lease. 


SUMMARY: . 

1. Federal oil and gas lease ES 24111 
terminated automatically by operation 
of law on April 1, 1985, (30 U.S.C. 188). 

2. A petition for reinstatement of ES 
24111 was filed by Exxon Corporation 
(Lessee) under Section 31D of the 
Mineral Leasing Act of 1920, as 
amended by the Federal Oil and Gas 
Royalty Management Act of 1982, (96 
Stat. 2447). 

3. The lessee has met all the following 
requirements of reinstatement: 

(a) $500—Reimbursement of Department 

Administrative Cost 
(b) $605—Back Rental Payments 
(c) $130—Estimated Publication Cost 

4. The proposed reinstatement of the 
leas would be under the same terms and 
conditions of the original lease, except 
the rental will be increased to $5.00 per 
acre per year, and royalty increased to 
16% percent beginning April 1, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles Johnson, Bureau of Land 
Management, Eastern States Office, 350 
South Pickett Street, Alexandria, 
Virginia 22304, (703) 274-0160. 


G. Curtis Jones, Jr., 

State Director. 

[FR Doc, 85-14826 Filed 7-1-85; 8:45 am] 
BILLING CODE 4310-GJ-M 


[AA-6661-C] 
Alaska Native Claims Selection 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
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conveyance under the provisions of sec. 
14{a) of the Alaska Native Claims 
Settlement Act of December 18, 1971 
(ANCSA), 43 U.S.C. 1601, 1611, will be 
issued to Eklutna, Inc. for approximately 
950 acres. The lands involved are within 
the Lake George-Recreation Area, in T. 
16 N., R.3 E., Seward Meridian, Alaska. 

A notice of the decision will be 
published once a week for four (4) 
consecutive weeks, in the 
ANCHORAGE DAILY NEWS. Copies of 
the decision may be obtained by 
contracting the Bureau of Land 
Management, Alaska State Office, 701 C 
Street, Box 13, Anchorage, Alaska 99513. 
((907) 271-5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until August 1, 1985 
to file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal .can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart E 
shall be deemed to have waived their 
rights. 

Olivia Short, 

Section Chief, Branchof ANCSA 
Adjudication. 

[FR Doc. 85-15823 Filed 7-1-85; 8:45 am] 
BILLING CODE 4310-JA-M 


Emergency Coal Lease Application on 
Public Land in Carbon and Emery 
Counties; Public Meeting 


June 24, 1985. 
AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Public Meeting. 


SUMMARY: Emergency Coal Lease 
Application on Public ‘Land in Carbon 
and Emery Counties. 

The Bureau of Land Management 
(BLM) intends to hold a public meeting 
concerning an application for coal 
leasing on public land under the 
“Emergency Leasing” provisions. The 
meeting is to provide the opportunity for 
the public to comment on and discuss , 
the potential effects of mining the 
proposed leases, including impacts to 
the environment, other land uses, other 
economic activities, and community or 
regional services. Comments on the Fair 
Market Value and the Maximum 

eEconomic Recovery of the coal on the 
tracts under application will also be 
received. 


The public meeting will be held at 7 
p.m. on August 7, 1985 at the BLM office 
located at 900 North :700 East in Price, 
Utah. Written. comments on Fair Market 
Value will be received through 30 days 
from the date of this notice. 

A draft environmental assessment has 
been prepared by the Manti-LaSal 
National Forest which addresses the 
impacts of issuing an emergency coal 
lease applied for by Genwal ‘Coal 
Company. The 278.16 acre tract (U- 
54762) is located on the Manti-LaSal 
National Forest in Carbon and Emery 
Counties approximately 5 miles west of 
Hiawatha, Utah. The coal would be 
mined from the existing Crandall 
Canyon Mine of Genwal Coal Company. 
The tract is described as follows: 

T. 15S., R. 7 E., SLM, Utah, 

Sec. 31, SEY“SE%:; 

Sec. 32, S“2SW 4, SW%ASEM. 
T. 16S., R. 7 E., SLM, Utah, 

Sec. 5, Lots 2, 3, and 6. 

Comments on Fair Market Value and 
Maximum Economic Recovery should 
address specific factors, including, but 
not limited to: the quantity and quality 
of the coal resource, the price that the 
mined coal would bring in the market 
place, the cost.of producing the coal, the 
probable timing and rate of production, 
the interest:rate at which anticipated 
income streams would be discounted, 
depreciation and other accounting 
factors, the expected rate of industry 
return and mining method. 
Documentation or similar market 
transactions, including location, terms 
and conditions, may also be submitted. 
Public comments will be utilized in 
establishing fair market value for the 
coal resources in the described lands as 
prescribed :in:43.CFR 3422.1. Any 
proprietary information labeled as such 
and so stated on the first page of the 
submission will not be available to the 
public, if it meets.exemptions in the 
Freedom of Information Act. Comments 
on Fair Market Value or Maximum 
Economic Recovery should be sent to 
the Utah State Director, Bureau of Land 
Management, 324 South State Street, 
Salt Lake City, ‘Utah, 64111-2303, and to 
the Deputy Minerals Manager— 
Resource Evaluation, Bureau of Land 
Management, Denver Service Center, 
Denver Federal Center, Denver, 
Golorado 80225, to arrive no later than 
30 days of the date of this notice. 

Additional information is available 
from the Moab District, P.O. Box 970, 
Moab, Utah 64532. 

Kenneth V. Rhea, 

Acting District Manager. 

Dated: June 2, 1985. 

[FR Doc. 85-15825 Filed 71-85; 8:45 am] 
BILLING CODE 4310-DO-M 
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[Serial No. 1-16999.-et al.] 


idaho; Order Providing for Opening of 
Public Land 


In thirteen exchanges made under the 
provisions of Section 206 of the Act of 
October 21, 1976, 90 Stat. 2756, 43 U.S.C. 
1716, the following lands have been 
reconveyed to the United States: 


Boise Meridian, Idaho 
I-16999 


T.75S., R. 40 E., 
Sec. 34, E¥“SE%, SEY NE: 
Sec. 35, SWYNW%. 
T.8S.,R.40E., 
Sec. 3, SE4NW%, NE%“SW'. 


I-18536 


T. 56 N.,R. 2E., 
Sec. 17, S¥S%2NW%4SE%, SW%4SE%: 
Sec. 20, patented part of Almo No. 2 Lode 
of MS. 3537 in the W¥%2NE%. 


I-18951 


T. 14.N.,R. 21 E., 
Sec. 15, N“ZSW%4, SW%4SW 4, SEANW 4. 


1-19367 


T.2S.,R. 16E., 
Sec. 29, NWY%NE%, EXXNW%, 
SWY%NW%; 
Sec. 30, S4NE%, SESW, NSE, 
SW'%4SE%; 
Sec..31, W22NE%, NE“ NW, NSE, 
SE%SE™%. 
T.35S.,R. 16E., 
Sec. 5, SW“%NW%:; 
Sec. 6, lots 1 and 7, E“SW'%4, SE“NE%, 
N*SE%; 
Sec. 7, lot 1. 


I-17821 


T. 15 S.,.R. 26 E., 

Sec. 4, SE4sSW%, S'2SE%:; 

Sec. 9, NE“NE':; 

Sec. 10, NYeNW%, SEANW%, SW4ANE'. 
T.165S.,R.26E., 

Sec. 15, W'2NE'%:; 

Sec. 23, NEYNE'%. 


I-18302 


T.8S.,R. 38E., 
Sec. 23, SW%NE%, S42NW%, NWSE; 
Sec. 24, SE44SW'4; 
Sec. 25, NNW; 
Sec. 26, NE“ NE". 
T.9S.,R. 39 E., 
Sec. 17, E“SW's. 


1-13343 


T.2N.,R.3E., 
Sec. 10, NE¥44ANEY%SW 4, SY2NW %SE%:; 
E'’%SW%SE'%:; 
Sec. 14, NYNW'; 
Sec. 15, NYsNE“NE%, SEY NE“NE; 
Sec. 23, NY2NE“NE%; 
Sec. 24, N%SWY%NW %, NEMNE“SW%, 
S14NE%“SE%, NYENW SEM, 
SW “4NW%SE'%, SESE. 
T.2N.,R.4E.,, 
Sec. 19, lot 4:except for 120 foot square 
parcel described as follows: Beginning at 
a point on the south line of section 19 
from which the southwest corner of 
section 19 bears N‘89°32'30" W. a 
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distance of 1146.15 ft.; from Point of 
beginning with metes and bounds 
§.89°32'30" E. 120.0 ft., N.0°27'30" E. 120.0 


ft.,.N.89°32'30" W. 120.0 ft., S.0°27'30" W. 


120.0 ft. to Point of Beginning; 
Sec. 30, lots 1 and 2, W¥%SE“YNW%, 
NE“SW%. 


I-20204 


T.15S.,R. 20E., 
Sec. 25, lot 2, NW%SW'. 


I-18932 


T.1S.,R.8E., 

Sec. 8, lots 4 to.8 inclusive; 

Sec. 15, lots 7 and 8; 

Sec. 17, lots 1 to 6 inclusive, lots 9 and 10, 
SEY%NW%, NW‘4SE%; 

Sec. 18, lot 7; 

Sec. 20, NEY4NE'%; 

Sec. 21, NE44ANE%, NW%NW4. 


I-19496 
T.45S.,R.43E., 
Sec. 12, N4YZNW%, W'2NE%, SEANW%, 
N%SE%, SE“SE%; 
Sec. 13, NE%4, NYSE%, SE%SE%, 
NE“’SW'%. 
T.45.,R.44E,, 
Sec. 18, lot 6; 
Sec. 19, lot 1. 


I-18849 


T1N.,R.40E,, 
Sec. 28, S¥%SE%; 
Sec. 29, NYNW%; 


Sec. 33, NEYANE%, SW'%NE%, SEANW. 


I-19537 


T.18N.,R.24E., 

Sec. 13, W42NE'%. 
T. 18 N., R. 25 E., 

Sec. 18, SW%SW%. 


I-20887 


T.1N.,R. 22€., 

Sec. 20, SW'4NE%, EXEYNW'. 

The area described contains 4,657.1 acres 
in Ada, Blaine, Bannock, Bonner, Bonneville, 
Camas, Caribou, Cassia, Custer, Elmore, 


Gooding, Lemhi, and Lincoln Counties, Idaho. 


Subject to valid existing rights, 
provisions of existing withdrawals, and 
the requirements of applicable law, the 
following-described land is hereby open 
to operation of the public land laws, 
including the mining laws (Chap. 2, title 
30 U.S.C.) and mineral leasing laws. All 
valid applications received at or prior to 
9:00 a.m. on July 29, 1985, shall be 
considered as simultaneously filed at 
that time. Those received thereafter 
shall be considered in the order of filing. 


Boise Meridian, Idaho 
I-18536 


T. 56N., R. 2E., 
Sec. 17, S4%S'’%2NW%4SE%, SW%4SE%:; 
Sec. 20, patented part of Almo No. 2 Lode 
of MS. 3537 in the W4%2NE%. 
1-18951 


T.14N., R. 21E., 


Sec. 15, NYSW%, SWY%4SW%, SEANW'%. 


1-19367 


T.2S.,R.16E., 

Sec. 29, NW'%4NE%, EXNW%, 
SW%NW%; ; 

Sec. 30, S¥NE%, SE4“4SW 4, N¥2SE%, 
SW‘4SE%; - 

Sec. 31, W1%2NE%, NE4NW%, N'2SE%, 
SE%4SE%. 

T.3S., R.16E., 

Sec. 5, SW%4NW%; 

Sec. 6, lots 1. and 7, E4%SW'%4, SE“NE%, 
N'%2NE%; 

Sec. 7, lot 1. 

1-18302 
T.85S.,R.38E., 

Sec. 23, SWY%NE%, S¥YNW%, NW'4SE%; 

Sec. 24, SE4SW%4; 

Sec. 25, NYZNW%; 

Sec. 26, NEY4NE%. 

I-13343 
T.2N,,R.3E,, 

Sec. 10, NEYANE%SW%, SY2NW ‘ASE, 
E%SW%SE%; 

Sec. 14, N2ZNW% 

Sec. 15, NYBNEY%NE%; SEXYNE“NE; 

Sec. 23, NYANE4NE%; 

Sec. 24, N¥%2SW%NW %, NE“.NE“SW%, 
S¥NE%“SE%, NYNW‘MSEX, 
SW%NW%SE%, SE“SE. 

T.2N.,R.4E., 

Sec. 19, lot 4 except for 120 foot square 
parcel described as follows: Beginning at 
a a point on the south line of section 19 
from which the southwest corner of 
section 19 bears N.89°32'30" W.a 
distance of 1146.15 ft.; from Point of 
Beginning with metes and bounds 
§.89°32'30” E. 120.0 ft., N.0°27'30” E. 120.0 
or. N.89°32'30” W. 120.0 ft., S.0°27'30” 
W. 120.0 ft. to Point of Beginning; 

Sec. 30, lots 1 and 2, W%SE“NW%, 
NE%SW%. 


I-20204 


T.1S.R. 20E., 
Sec. 25, lot 2, NW%4SW%. 
1-18932 
T.15S.,R.8E., 
Sec. 8, lots 4 to 8 inclusive; 
Sec. 15, lots 7 and 8; 
Sec. 17, lots 1 to-6 inclusive, lots 9 and 10, 
SE“ NW %4, NW4%SE%; 
Sec. 18, lot 7; 
Sec. 20, NEY44NE%; 
Sec. 21, NE“ZNE%, NWY%NW%. 
1-19496 
T.45S.,R. 43 E., 
Sec. 12, N’NW%, WYNNE, SEANW, 
N%SE%, SE%“4SE%. 
Sec. 13, NE%, N42SE%, SE%4SE%, 
NE“SW4. 
I-19537 
T. 18 N. R. 24E., 
Sec. 13, W¥%NE. 
T. 18 N., R. 25 E., 
Sec. 18, SW%4SW%. 
I-20887 
T.1M., R-22E., 

Sec. 20, SWY%NE%, EMEXNW. 
Subject to valid existing rights, the 
provisions of existing withdrawals, and 
the requirement of applicable law, the 
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land described below is hereby open to 
operation of the public land laws, but 
not the mining laws. All valid 
applications received prior to 9:00 a.m. 
on July 29, 1985, shall be considered as 
simultaneously filed at that time. Those 
received thereafter shall be considered 
in the order of filing. 
Boise Meridian, Idaho 
I-16999 
T.75S.,R.40E., 

Sec. 34, E¥2SE%, SEYANE%; 

Sec. 35, SWY%NW 4. 
T.8S.,R.40E., 

Sec. 3, SEANW%, NE“SW 4. 
1-17821 
T.15S.R.26E,, 

Sec. 4, SE4ASW %, S¥2SE%; 

Sec. 9, NEY44NE%; 

Sec. 10, NY2NW%, SEANW%4, SWY%NE'. 
T. 16S., R. 26E., 

Sec. 15, W¥NE%; 

Sec. 23, NEYANE%. 


I-19496 

T.4S.R. 44E., 
Sec. 18, lot 6; 
Sec. 19, lot 1. 

I-1884y9 

T.1N., R.40E., 
Sec. 28, S4%2SE%; 


Sec. 29, NYNW%4; 
Sec. 33, NE4ANE%, SW '4NE%, SE4“s NW. 


Inquires concerning the lands should 
be addressed to the Chief, Realty 
Operations Section, Bureau of Land 
Management, 3380 Americana Terrace, 
Boise, Idaho 83706. 

Dated: June 24, 1985. 

William E. Ireland, 

Chief, Realty Operations Sections. 

[FR Doc. 85—15824 Filed 7-1-85; 8:45 am] 
BILLING CODE 4310-CG-M 


[5-17440] 


Sale of Public Lands—Los Angeles 
and San Diego Counties, CA 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Realty Action—Direct 
Sales of Public Land: Los Angeles 
County and San Diego County, 
California. 


sumMaARY: The following described 
public lands have been examined and 
found suitable for disposal by direct sale 
at the appraised market value pursuant 
to Sections 203 of the Federal Land 
Policy and Management Act (FLPMA) of 
October 21, 1976 (90 Stat. 2750, 2757; 43 
U.S.C. 1713). The lands will not be 
offered for sale until 60 days after the 
date of this notice. 
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T.5N., R.17W., SBM; 
Sec. 26: NW'4NW% 
Sec. 29: NY“NE% 
T.12S., R.1W., SBM; 
Sec. 2: Lot 7 
T.12S., R.1W., SBM; 


Sec. 23: N¥2zNE% 

Sec. 24: EXYNW% 

T.12S., R.1E., SBM; 

Sec. 18: SE‘4NW%, NE“ SW% 
T.10S., R.2W.,SBM; 

Sec. 19: NW'4NE'% 

T.11S., R.3W.,SBM; 

Sec. 9: Lot 19 

T.16S., R.1E., SBM; 

Sec. 34: Lots 16 & 19 

T.18S., R.7E., SBM; 

Sec. 5: SWi4NW'4, NW4SW% 
Sec. 6: SYNE, E%SE% 





Sec. 8: W%XSW% 








Purpose: The purpose of these sales is 
to dispose of public lands which 
because of location, lack of 
administrative access and/or existing 
private residential developments in the 
areas, make them difficult and 
uneconomic to manage as part of the 
public lands and are not suitable for 
management by another federal agency 
or department. The public interest will 
be well served by offering these lands 
for sale. Because of the need to 
recognize historic use, access and land 
ownership patterns, the lands described 
above will be sold by direct sale, to the 
following parties: 

Parcel LA-1 will be sold to Mr. Ben 
Gilmour, 30316 Gilmour Road, Saugus, 
California 91350. 

Parcel SD-2 will be sold to Mr. Terry 
S. La Grone, 1909 David Drive, 
Escondido, California 92026. 

Parcel SD-3 will be sold to the Recife 
Realty Company N.V., Inc., 555 Madison 
Avenue, New York, New York 10022. 

Parcel SD-4 will be sold to Mr. James 
Boyd, 9360 West Lilac Road, Escondido, 
California 92125. 

Parcel SD-5 will be sold to San 
Marcos County Water District, 788 San 
Marcos Blvd., San Marcos, California 
92069. 

Parcel SD-6 will be sold to the Nature 
Conservancy, 156 Second Street, San 
Francisco, California 94105. 

Parcel SD-7 will be sold to Alexander 
Haagen III, 3500 Sepulveda Blvd, 
Manhattan Beach, California 90266. 

Publication of this notice in the 
Federal Register, segregates the public 
lands from the operation of the public 
land laws and the mining laws. The 
segregative effect shall terminate upon 
issuance of a patent, 270 days from the 
date of publication, whichever occurs 
first. 


Sec. 14: S%SE%, NW%SE%,SW4NE% 


Sec. 7: EXeNE%, NWM4NE%, EXRANW'4, E%XSE%, SWYSE% 


Sec. 17: Lots 5-8, N'2eNE%, NYNW% 


The lands described above have no 
known mineral values except for Parcel 
LA-1. conveyance of the available 
mineral interests will occur 
simultaneously with the sale of the 
surface estate. Acceptance of a direct 
sale offer will constitute an application 
for conveyance of those mineral 
interests, and in addition to the 
purchase price, a $50 nonrefundable 
filing fee must be paid as required by 
section 209 of the Act of October 21, 
1976 (43 U.S.C. 1719). 

The designated purchasers shall 
submit a certified check, postal money 
order, bank draft or cashier’s check, 
made payable to the Department of the 
Interior, BLM for not less than 10% of the 
appraised value of the California Desert 
District, 1695 Spruce Street, Riverside, 
California 92507, by 10:00 a.m. on 
September 4, 1985. The payment shall be 
enclosed in a sealed envelope clearly 
marked as follows: 


“PUBLIC LAND SALE—DIRECT SALE 
NO. 2” (Parcel and Serial No.) 
September 4, 1985 


The remainder of the full purchase 
price shall be submitted within 60 days 
from the sale date. Failure to submit the 
balance of the full purchase price within 
the above specified time limit shall 
result in cancellation of the sale and the 
deposit shall be forfeited. The land will 
then be offered competitively. 

The authorized officer may refuse to 
accept an offer and withdraw a given 
parcel from sale, if he determines that 
consummation of the sale would be 
inconsistent with the provisions of any 
existing law, or consummation of the 
sale would encourage or promote 
speculation in public lands. 

The terms and conditions applicable 
to the sale are: 


1. All patents will reserve to the 
United States a right-of-way for ditches 
or canals constructed by the authority of 
the United States; Act of August 30, 1890 
(43 U.S.C. 945). 

2. The patent for Parcel LA-1 will 
reserve the oil and gas to the United 
States, together with the right to 
prospect for, mine and remove the 
minerals. A more detailed description of 
this reservation, which will be 
incorporated in the patent document, is 
available for review at this BLM Office. 

3. The patent for Parcel LA-1 will 
reserve those rights granted to the lessee 
of oil and gas lease, CA 16339, under the 
terms and conditions of the Act of 
February 25, 1920 (30 U.S.C. 181, as 
amended). 

4. The patent for Parcel SD-7 will 
reserve to the United States those rights 
for a fuel break/access road to the State 
of California, Division of Forestry under 
the authority of 44LD 513; Grant No. R- 
433. 

5. The patent for Parcel SD-7 will be 
subject those rights for railroad 
purposes as have been granted to the 
San Diego and Arizona Railroad 
Company under the Act of March 3, 1875 
(18 Stat. 482; 43 U.S.C. 934~939); Grant 
No. EC-05267. 

6. The patent for Parcel SD-7 will be 
subject to those rights for power 
transmission purposes as have been 
granted to the San.Diego Gas and 
Electric Company under the Act of 
October 21, 1976 (43 U.S.C. 1761-71); 
grant no. CA-5865. 

2. MINING CLAIMS: 

The purchaser of Parcel SD-7 by 
accepting this land patent, further 
acknowledges that the property is 
encumbered by mining claims filed 
pursuant to the mining laws of the 
United States (20 U.S.C. 21 et. seq.) The 
conveyance of the property by this land 
patent is made subject to those claims, 
detailed below, and to any and all rights 
that the Holder thereof may have 
pursuant to the laws of the United 
States and the State of California. 

The purchaser, by accepting this land 
patent further acknowledges that the 
rights of the Holder of said mining 
claims include the right to continue to 
prospect for mine, and remove locatable 
minerals under applicable law; the right 
to obtain a mineral patent to both 
surface and mineral estates within the 
mining claim if valid discovery was 
made prior to the date of the FLPMA 
patent, or the right to obtain patent to 
the mineral estate only if discovery is 
made subsequent to the patent. The 
United States of America by this 
conveyance does not intend to preclude 
the patentee, herein from challenging the 
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validity of any mining claim or other 
encumbrance located on the land 
conveyed. The purchaser, by accepting 
this land patent, will hereby waive any 
liability against the United States in the 
event of subsequent title litigation. . 

Mining Claims of Record: CAMC No. 
25890 and 25891, Placer Claims, 
Claimant—June Byars. 

Detailed information concerning the 
sales, including the environmental 
analysis and land report are available 
for review at the California Desert 
District Office, 1695 Spruce Street, 
Riverside, California 92507. 

For a period of 45.days from the date 
publication of this notice in the Federal 
Register, interested parties may submit 
comments to the District Manager at the 
above address. Objections will be 
reviewed by the State Director, who 
may sustain, vacate, or modify this 
realty action. In the absence of any 
objections, this realty action will 
become the final determination of the 
Department of Interior. 


Dated: June 25, 1985. 
H.W. Riecken, 
Acting District Manager. 
[FR Doc. .85-15878 Filed 7-1-85; 8:45 am] 
BILLING CODE 4310-40-M 


National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received the 
National Park Service before June 22, 
1985. Pursuant to § 60.13 of 36-CFR Part 
60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded to the 
National Register, National Park 
Service, U.S Department of the Interior, 
Washington, DC 20243. Written 
comments should be submitted by July 
17, 1985. 

Carol D. Shull, 
Chief of Registration National Register. 


CALIFORNIA 


Los Angeles County 

Los Angeles, Montecito Apartments, 6650 
Franklin Ave. 

San Joaquin County 

Tracy, Bank of Italy, 628 Central Ave. 


San Mateo County 


Woodside, Woodside Store, 471 Kings 
Mountain Rd. 


INDIANA 


Tippecanoe County 


Battle Ground, Battle Ground Historic 
District, Roughly bounded by Burnett 
Creek, Sherman Dr; and an open ridge on 
the SE 


IOWA 


Dubuque County 

Dubuque, Cathedral Historic District, 
Roughly bounded by a bluffline running W. 
of Bluff St., W. 7th. 

Greene County 

Jefferson, Gallup, George H., House, 703 S. 
Chestnut St. 

Keokuk County 

Harper vicinity, Saints Peter and Paul Roman 
Catholic Church, SE of Harper 

KENTUCKY 


Campbell County 

Dayton, Dayton High School, Eight & Walnut 
Sts. 

LOUISIANA 


Avoyelles Parish 

Hamburg, Lemoine, Thomas A., House, LA 
451 

Moreauville, Lemoine, Thomas A., House, LA 
451 

Caddo Parish 

Shreveport, Shreveport Woman's Department 
Club Building, 802 Margaret PI. 

Iberville Parish 

Plaquemine, Gay, Andrew H., House, 1010 
McDuffie St. 

Jefferson Parish 

Kenner, Felix-Block Building, 303 Williams 
Blvd. 

Rapids Parish 

Alexandris, Overton, Senator John H., House, 
1128 8th St. 

Kolin, Welcek Farmstead, LA 107 

Tangipahoa Parish 

Loranger vicinity, Zemurray Lodge (Boundary 
Increase), LA 40 

Webster Parish 

Minden, Drake House, 1202 Broadway 


MASSACHUSETTS 


Bristol County 

Attleboro, Makepeace, D. E., Company, 46 
Pine St. 

Essex County 

Lynn, Newhall, Lucian, House, 281 Ocean St. 


Middlesex County 

Lincoln, Lincoln Center Historic District, 
Bedford, Lincoln, Old Lexington, Sandy 
Pond, Trapelo.& Weston Rds: 

Norfolk County 


Brookline, Richmond Court, 1209-1217 
Beacon St. 


MISSISSIPPI 
Pearl River County 


Sharkey County 
Dowling Bayou Archaeological Complex 


NEVADA 


Carson County 

Carson City vicinity, Stewart Indian School, 
S. of Carson off US 395 

NEW JERSEY 


Passaic County 

Littie Falls, Speer, Reynier, House, 612 Upper 
Mountain Ave. 

Sussex County 

Newton, Hill Memorial 82 Main St. 


NEW YORK 


Allegany County 


Alfred, Alfred Village Historic District, 
Sections of N. & S. Main, Church, Ford, 
Glenn, Park, Sayles, Terrace & W. 
University Sts. 


Nassau County 

East Williston, East Williston Village 
Historic District, Roughly bounded by E. 
Williston Ave., Roslyn Rd., Atlanta Ave. 
and Village Green. 

Wayne County 

Pultneyville, Pultneyville Historic District, 
Sections of Lake Rd. and Jay St. 

NORTH CAROLINA 

Montgomery County 

Site 31 Mg22 

PENNSYLVANIA 


Adams County 

East Berlin, East Berlin Historic District, 
Portions of King, Harrisburg and 
Abbottstown, St. 


Allegheny County 

Natrona, Pennsait Historic District, Roughly 
bounded by Federal, Penn & Pond Sts., 
Philadelphia and Blue Ridge Aves. 

Pittsburg, Ajpha Terrace Historic District, 
716-740 and 721-743 N. Beatty St. 

Wilkinsburg, Pennsy/vania Railroad Station- 
Wilkinsburg, Hay St. at Ross Ave. 


Bedford County 

Bedford Borough vicinity, Chalybeate Springs 
Hotel, Chalybeate Rd. 

Berks County 

Reading, Meinig Glove Factory-Meinig, E. 
Richard, Co., 612-632 and 621-641 
McKnight St. 

Bucks County 

Bristol, Jefferson Avenue School, jefferson 
Ave. & Pond St. 

Montgomery. County 


Abingdon, Abingdon Township High School, 
1801 Susquehanna Rd. 
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Westmoreland County 


East Huntingdon Township, West Overton 
Historic District, Frick Ave. 

New Kensington, Byer/y House, 115 Menk 
Rd. 


TENNESSEE 


Maury County 


Culleoka vicinity, Booker, Merritt H., House, 
Scott Hollow Rd. 


TEXAS 

Dimmit County 

Catarina vicinity, Valenzuela Ranch 
Headquarters, Velenzuela Creek. 


Jefferson County 


Port Arthur, Port Arthur Federated Women’s 
Clubhouse, 1924 Lakeshore Dr. 


WISCONSIN 


La Crosse County 
Swennes Archaeological District 


Ozaukee County 

Cedarburg, Washington Avenue Historic 
District, Roughly bounded by Elm, Cedar 
Creek, Hamilton Rd. and Washington Ave. 

[FR Doc. 85-15844 Filed 7-1-85; 8:45 am} 

BILLING CODE 4310-70-M 


Wilson’s Creek National Battlefield; 
insignia Prescription 


I hereby prescribe the Wilson’s Creek 
National Battlefield “MISSOURI STATE 
GUARDSMAN” symbol, which is 
depicted below, as the official Insignia 
of Wilson’s'Creek National Battlefield, a 
unit of the National Park System, United 
States Department of the Interior. 

In making this prescription, I give 
notice that, under Section 701 of Title 18 
of the United States Code, whoever, 
manufacturers, sells, or possesses any 
badge, identification card, or other 
insignia of the design herein prescribed, 
or any colorable imitation thereof, or 
photographs, prints, or in any manner 
makes or executes any engraving, 
photograph, print, or impression in the 
likeness of any such badge, 
identification card, or other insignia or 
any colorable imitation thereof, except 
as authorized under regulations made 
pursuant to law, shall be fined not more 
than $250 or imprisoned not more than 
six months, or both. 

Notice is hereby given that in order to 
prevent proliferation of the distinctive 
“MISSOURI STATE GUARDSMAN” 
Insignia, and to assure against its use for 
purposes other than marking the tour 
road, marking interpretive exhibits and 
informational literature for battlefield 
visitors, and those purposes which, in 
the determination of the National Park 
Service, are consistent with the purpose 


for which the battlefield was 
established, the. National Park Service: 
will proceed to secure trademark 
registration under section 1115 of Title 
15:of the United States Cede for the 
Wilson’s.Creek National Battlefield 
“MISSOURI STATE:GUARDSMAN” 
Insignia. 
Dated: June 25, 1985. 
Randall R. Pope, 
Acting Regional Director, Midwest Region. 
Wilson's Creek National Battlefield 
“MISSOURI STATE GUARDSMAN” 
symbol, as follows: 


WILSON'S CREEK 


NATIONAL BATTLEFIELD 


[FR Doc. 85-15842 Filed 71-85; 8:45 am} 
BILLING CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. MC-F-16372] 
Burlington Northern Inc.—Control 
Exemption—Monkem Co., Inc. 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of proposed exemption. 


SUMMARY: Burlington Northern Inc. 
(BNI), a noncarrier holding company 
which controls Burlington Northern 
Railroad Company (BNRR), a class I 
railroad, Burlington Northern Motor 
Carriers (BNMC), a wholly-owned 
noncarrier subsidiary of BNI, and 
Monkem Company, Inc. (Monkem) a 
motor carrier subject to Commission 
regulation, have filed a petition for 
exemption under 49 U.S.C. 11343(e) in 
connection with an agreement between 
BNMC and Monkem under which 
Monkem would become a wholly-owned 
subsidiary of BNMC. As a result of the 
transaction BNI would control two 
common carriers: Monkem and BNRR. 
Acquisition of control of a carrier by a 
person that is not a carrier but that 
controls any number of carriers may be 
carried out only under Commission 
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regulation or under an exemption from 

regulation. See 49 U.S.C. 11343(a)(5) and 

11343(e). 

DATES: Comments must be received by 

July 22, 1985. 

ADDRESSES: Send comments (an original 

plus 10 copies) referring to Docket No. 

MC-F-16372 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423, 
and 

(2) Petitioner's representative: Hebert J. 
Martin, Esq., Crowell & Moring, 1100 
Connecticut Avenue NW., 
Washington, DC 20036. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 

SUPPLEMENTARY INFORMATION: BNI, 

BNMC, and Monkem seek exemption 

under 49 U.S.C. 11343(e) and the 

Commission’s regulation in Ex Parte No. 

400 (Sub-No. 1), Procedures for Handling 

Exemption Filed by Motor Carriers of 

Property Under 49 U.S.C. 11343, 367 

I.C.C. 113 (1983), 47 FR 53303 (November 

24, 1982). 

A copy of the petition may be 
obtained from petitioners’ 
representative, or it may be inspected at 
the Washington, DC office of the 
Interstate Commerce Commission during 
normal business hours. 


Decided: June 26, 1985. 

By the Commission, Heber P. Hardy, 
Director, Office of Proceedings. 
James H. Bayne, 
Secretary. 
[FR Doc. 85-15812 Filed 7~1-85; 8:45 am} 
BILLING CODE 7035-01-M 


[Docket No. AB-12 (Sub-90X)] 


Southern Pacific Transportation Co.— 
Abandonment Exemption—in Yuba 
County, CA 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
U.S.C. 1903, et seg., the abandonment by 
the Southern Pacific Transportation 
Company of 3.82 miles of track between 
Berg (milepost 144.42) and Yuba City 
(milepost 148.24), in Yuba County, CA, 
subject to standard labor protective 
conditions. 

DATES: This exemption will be effective 
on August 1, 1985. Petitions to stay must 
be filed by July 12, 1985, and petitions 
for-reconsideration must be filed by July 
22, 1985. 
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ADDRESSES: Send pleadings referring to 

Docket No. AB-12 (Sub-No. 90X) to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner's Representative: Gary A. 
Laakso, Southern Pacific Building, 
One Market Plaza, San Francisco, CA 
94105. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245, 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy. of the full decision, write to T.S. 

InfoSystems, Inc., Room.2229, Interstate 

Commerce Commission Building, 

Washington, DC 20423, or call 289-4357 

(DC Metropolitan area) or toll free (800) 

424-5403. 

Decided: June 24, 1985. 

By the Commission, Chairman Taylor, Vice 
Chairman Gradison, Commissioners Sterrett. 
Andre, Simmons, Lamboley, and Strenio. 
James H. Bayne, 

Secretary. 

{FR Doc. 85-15813 Filed 7-1-85; 8:45 am] 

BILLING. CODE 7035-02-M 


DEPARTMENT OF JUSTICE 


information Collection(s) Under OMB 
Review 


June 27, 1985. 

The Office of Management and Budget 
(OMB) has been sent for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. The list has all entries 
grouped into new forms, revisions, or 
extensions. Each entry contains the 
following information: 

(1) The name and telephone number of 
the Agency Clearance Officer (from 
whom a copy of the form and supporting 
documents is available; 

(2) The office of the agency issuing the 
form; 

(3) The title of the form; 

(4) The agency form number, if 
applicable; 

(5) How often the form must be filled 
out; 

(6) Who will be required or asked to 
report; 

(7) An estimate of the number of 
responses; 

(8) An estimate of the total number of 
hours needed to fill out the form; 

(9) An indication of whether section 
3504(h) of Pub. L. 96-511 applies; and, 

(10) The name and telephone number 
of the person or office responsible for 
the OMB review. 


Copies of the proposed form(s) and 
the supporting documentation may be 
obtained from the Agency Clearance 
Officer whose name and telephone 
number appear under the agency name. 
Comments and questions regarding the 
items contained in this list should be 
directed to the reviewer listed at the end 
of each entry and to the Agency 
Clearance Officer. If you anticipate 
commenting on a form but find that time 
to prepare will prevent you from 
submitting comments promptly, you 
should advise the reviewer and the 
Agency Clearance Officer of your intent 
as early as possible. 


Department of Justice 


Agency Clearance Officer: Larry E. 
Miesse, 202/633-4312 

* Reinstatement of a previously 
approved collection for which 
approval has expired 

(1) Larry E. Miesse, 202/633-4312 

(2) Federal Bureau of Investigation, 
Department of Justice 

(3) Age, sex, race and ethnic origin of 
persons arrested 

(4) DO-62/62a 

(5) Monthly 

(6) State and local governments. Needed 
to collect information regarding 
number of persons arrested by law 
enforcement agencies throughout the 
United States. Data are published in 
comprehensive annual “Crime in the 
United States.” 

(7) 1,371 respondents 

(8) 8,226 burden hours 

(9) Not applicable under 3504(h) 

(10) Robert Veeder—395—4814 

e Extension of the expiration date of a 
currently approved collection without 
any change in the substance or in the 
method of collection 

(1) Larry E. Miesse, 202/633-4312 

(2) Federal Bureau of Investigation, 
Department of Justice 

(3) Return A—Monthly return of 
offenses known to the police 

(4) DO-65/65a 

(5) Monthly 

(6) State or local governments. Needed 
to collect information regarding 
crimes and crimes-cleared throughout 
the United States. Data are published 
in comprehensive annual “Crime in 
the United States” and semiannual 
Uniform Crime Reports.” 

(7) 1,481 respondents 

(8) 8,886 burden hours 

(9) Not applicable under 3504(h) 

(10) Robert Veeder—393-4814 * 

(1) Larry E. Miesse, 202/633-4312 

(2) Federal Bureau of Investigation, 
Department of Justice 

(3) Supplement to Return A—Monthly 
return of offenses known to the police 

(4) DO-57/57a 
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(5) Monthly 

(6) State or local governments. Needed 
to collect information regarding the 
value of property stolen and 
recovered throughout the United 
States. Data are published in 
comprehensive annual “Crime in the 
United States.” 

(7) 1,481 respondents 

(8) 8,886 burden hours 

(9) Not applicable under 3504(h) 

(10) Robert Veeder—393-4814 

Larry E. Miesse, 

Agency Clearance Officer. 

[FR Doc. 85—15064 Filed 7-1-85; 8:45 am] 

BILLING CODE 4410-01-M 


Antitrust Division 


Consent Decree Judgment; United 
States v. Newell Companies, inc. 


Pursuant to the Antitrust Procedures 
and Penalties Act, 15 U.S.C. 16 (a) and 
(b), the United States publishes below 
the two comments it received on a 
proposed consent decree judgment in 
United States v. Newell Companies, 
Inc., Civil Action No. N-82-305 (PCD), 
United States District Court for the 
District of Connecticut, together with the 
response of the United States.to those 
comments. 

Copies of the response and two public 
comments are available on request for 
inspection and copying in Room 7233, 
Legal Procedure Unit, Department of 
Justice, Washington, D.C., and for 
inspection at the Offices of the Clerk of 
the United States District Court for the 
District of Connecticut, in Hartford. 
Joseph H. Widmar, 

Director of Operations Antitrust Division. 


U.S. District Court District of 
Connecticut 


United States of America, Plaintiff, v. 
Newell Companies, Inc., Defendant. 


{Civ. No. N 82-305 (PCD)] 


Plaintiff's Response to the Comments of 
Thomas S. Taydus and Milton R. Aucoin 


Plaintiff United States of America 
respectfully submits its response. to the 
comments of Thomas S. Taydus and 
Milton R. Aucoin. 


I. Introduction 


On June 14, 1982, the United States 
filed a civil antitrust complaint alleging 
that the April 1981 acquisition of the 
Stanley Drapery Hardware Division of 
The Stanley Works by Newell 
Companies, Inc. (“Newell”) violated 
section 7 of the Clayton Act, 15 U.S.C. 
18. The complaint alleges that the effect 
of the acquisition may be substantially 
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to lessen competition in the manufacture 
and sale of drapery hardware in the 
United States. The complaint seeks the 
divestiture of the acquired business. 
Since the acquisition, Newell has 
operated the acquired business under 
the trade name Judd Drapery Hardware 
(“Judd”). 

On April 4, 1985, the United States 
filed with the Court a'stipulation and 
proposed Final Judgment and a 
competitive impact statement. Because 
this is a civil antitrust action in which 
the United States is the plaintiff, the 
proposed consent judgment cannot be 
entered until the parties have complied 
with the requirements of section 2 of the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16(b)-(h), and the Court has 
determined that entry of the proposed 
Final Judgmeni is in the public interest. 

The steps taken by the parties to 
comply with the: Act are set out in the. 
accompanying Certificate of Compliance 
with the Antitrust Procedures and 
Penalties Act. The stipulation, proposed 
Final Judgment, and competitive impact 
statement were published in the Federal 
Register on April 10, 1985. Summaries of 
those documents were published in The 
Washington Times on Apri! 8-12 and 
15-16, 1985, and in The Hartford 
Courant on April 9-15, 1985. The 
competitive impact statement and the 
newspaper notices invited members of 
the public to comment on the proposed 
Final Judgment, in accordance with 15 
U.S.C. 16 (c), (d). Newell filed the 
statement required by 15 U.S.C. 16{g) on 
April 16, 1985. 

The comment period required by 15 
U.S.C. 16(c) expired on June 10, 1985. 
The government received only two, 
comments during that period. They were 
submitted by Thomas S. Taydus ' and 
Milton R. Aucoin.? The comments and 
the government's response have been 
submitted to the Federal Register for 
publication. 

The parties have fulfilled their duties 
under the Antitrust Procedures and 
Penalties Act. The United States has 
carefully considered the comments 
submitted by Mr. Taydus and Mr. 
Aucoin and concluded that they do not 
warrant withdrawal of its consent to 
entry of the proposed Final Judgment. 
Thus the Court may enter the proposed 
Final Judgment if it finds the settlement 
to be in the public interest. 


Il. The Court’s Public Interest 
Determination 
Before making our specific response 


we briefly consider the applicable legal 
standard in this proceeding. The 


' Attached ’as Exhibit 1. to this document. 
? Attached as Exhibit 2 to this document. 


Antitrust Procedures and Penalties Act 
(“APPA” also referred. to. as. the “Tunney 
Act”), 15 U.S.C. 16(b)—{h), clearly 
provides that the public interest is the 
relevant consideration in a case such as 
this. The governing provision,.15 U.S.C. 
16(e) reads in full as follows: 


(e} Public interest determination— 

Before entering any consent judgment 
proposed by the United’ States under this 
section, the court shall determine that the 
entry of such judgment is in the public 
interest. For the purpose of such 
getermination, the court may consider— 

“(1) The competitive impact of such 
judgment, including termination of alleged 
violations, provisions for enforcement and 
modification, duration or relief sought, 
anticipated effects of alternative remedies 
actually considered, and any other 
considerations bearing upon: the adequacy of 
such judgment; 

(2) The impact of entry of such judgment 
upon the public generally and individuals 
alleging specific injury from the violations set 
forth in the complaint including consideration 
of the public benefit; if any, to- be derived 
from a determination of the issues: at trial. 


In addressing the duties imposed by 
section 16(e), the Court must balance. 
two considerations—the need to review 
the proposed judgment and the 
competing need to preserve the 
negotiated consent decree as a viable 
means of settling antitrust cases. Since 
the APPA was enacted in December 
1974, there have been a number of 
decisions dealing with this balance, and 
certain principles have been clearly and 
consistently established. 

First, the courts have fully recognized 
that an important goal of the Tunney 
Act was to ensure that the courts would 
be more than mere “rubber stamps,” 
entering consent judgments with no 
examination of their results and no 
ventilation of the process that produced 
them. See United States v. American 
Telephone and Telegraph Co., 552.F. 
Supp. 131, 148-49, 151 (D.D.C. 1982). To 
this end, the Act requires that the 
provisions of the proposed decree be 
explained by the Department of Justice, 
that the decree and the explanation be 
published, that interested third parties 
be permitted to tender comments, that 
the defendant reveal all non-attorney 
contacts with the government 
concerning the decree and that the Court 
make a specific. “public interest” 
determination. 

At the same time, the courts have 
taken care to emphasize that the Act 
does not require, and Congress did not 
intend, thata courtreplacethe  — 
Department's. judgment with its own, or 
with settlements proposed by third 
parties. It is, after all, the Department 
which ‘is charged with enforcing the 
antitrust laws and protecting the public 
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interest, a responsibility of which the 
Department was not relieved by the 
APPA: 


The APPA codifies the case-law which 
established that the Department of Justice 
has a range of discretion im deciding the 
terms upon which an antitrust case will be 
settled. United States v. Mid-America 
Dairymen, Inc., 1977-1 Trade Cas. 61,508 at 
71,980 (W.D. Mo. 1977) (citations omitted). 

Preliminary negotiatiqn over the content of 
the proposed final judgment is a function 
vested in the government in the first instance. 
United States v. Stroh Brewery Co., 1982-2 
Trade Cas. § 64,804 at.71,960 (D:D.C. 1982). 

In federal antitrust litigation, it isi the 
United States, not private parties, which 
“must alone speak for the public interest.” 

* * * Congress has vested in the United 
States the duty to protect the public interest. 
Any disagreement with the wisdom of the 
United States’ decision concerning the 
adequacy of proposed relief does not indicate 
representation of the public interest. For 
these reasons, the courts have consistently 
denied intervention to private parties whose 
views about the proper terms for an antitrust 
settlement differed from those of the United 
States, United States v. G. Heileman Brewing 
Co., Inc., 563:F. Supp. 642, 648 (D: Del. 1983) 
(citations omitted). 

The balancing of competing social and 
political interests affected by a proposed 
antitrust consent decree must be left,.in.the 
first instance, to the discretion of the 
Attorney General. * *- * The court's.role in 
protecting the public interest'is one of 
insuring that the government has not 
breached its duty to the public in consenting 
to the decree. United States v. Bechtel Carp., 
648 F.2d 660,666 (9th Cir. 1981) (citation 
omitted). 


In recognition of the continuing role of 
the Department as the primary 
representative of the public interest, the 
courts have concluded. that their 
discretion must necessarily be limited. 
Judge Harold Greene, in connection with 
the AT&T settlement, made the folowing 
observations: 


Where, as here, a court is evaluating a 
settlement, it is not as free to exercise its 
discretion in fashioning a remedy as it would 
be upon a finding of liability.* * * If courts 
acting under the Tunney Act disapproved 
proposed consent decrees merely because 
they did not contain the exact relief which 
the court would have imposed after a finding 
of liability, defendants would have no 
incentive to consent to judgement and this 
element of compromise would be destroyed. 
The consent decree would thus as a practical 
matter be eliminated as a antitrust 
enforcement tool, despite Congress’ directive 
that it be preserved. See S. Rep. No. 93-298, 
supra, at 6; H.R. Rep. No. 93.1463, supra, at 6. 

It follows that a lower standard of review 
must be applied in assessing proposed 
consent decrees than would be appropriate in 
other circumstances. H.R. Rep. No. 93-1463, 
supra, at 12. For these reasons, it has been 
said by some courts that a proposed decree 
must be approved even if it falls short of the 
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remedy the court would impose on its own, 
as long as it falls within the range of 
acceptability or is “within the reaches of 
public interest.” * * * Although these 
decisions are not necessarily binding, this 
Court will follow a similar approach. United 
States v. American Telephone and Telegraph 
Co., supra at 151 (citations omitted). 


A comprehensive analysis was 
undertaken by Judge Aldrich in one of 
the seminal decisions in this area: 


Fear has been expressed that the act's 
“elaborate procedure * * * will prove 
counterproductive and may, indeed, 
undermine [by placing too great obstacles on 
the consent process] effective enforcement of 
our antitrust laws.” * * * Courts’ 
involvement in preventing potential harm to 
competition can become excessive. * * * I 
agree that in terms of the important role of 
the consent decree in antitrust procedure, too 
much tillage can destroy the garden. 

Nor do I think Congress had, in fact, any 
contrary intention. The Senate Judiciary 
Committee reported that a high percentage of 
government antitrust actions are settled prior 
to trial, and recognized that the consent 
decree process was a “legitimate and integral 
part of antitrust enforcement.” S. Rep., ante, 
‘at 3, 5. “Obviously, the consent decree is of 
crucial importance as an enforcement tool, 
since it premits the allocation of resources 
elsewhere.” S. Rep. at 5. “[T]he Committee 
wishes to retain the consent judgment as a 
substantial antitrust enforcement tool.” S. 
Rep. at 7. “The court is nowhere compelled to 
go to trial or to engage in extended 
proceedings which might have the effect of 
vitiating the benefits of prompt and less 
costly settlement through the consent decre2 
process.” 119 Cong. Rec. 24598 (1973). United 
States v. Gillette Co., 406 F. Supp. 713, 715 (D. 
Mass. 1975) (citations omitted). 


The review called for by Congress 
requires the Court to receive and 
evaluate comments and proposals 
submitted by interested third parties. It 
does not, however, require the Court to 
give deference to such proposals: 


All of the foregoing issues and conflicting 
conditions relating thereto have been 
considered by the Court; each contention has 
been weighed on the scale of whether it tilts 
for or against “the public interest"; each has 
been considered in light of the special 
interest-of the respective proponents thereof. 
None of the proponents strikes the Court as 
an advocate for “the public interest.” 
Although each proponent has been of 
assistance to the Court in its consideration of 
“the public interest,” none has offered a 
solution.that meets “the public interest.” The 
government in its role as protector of “the 
public interest” appears to have 
accomplished an acceptable result.” United 
States v. National Broadcasting Co., Inc., 449 
F. Supp. 1127, 1141 (C.D. Cal. 1978). 


See also United States v. Mid-America 
Dairymen, Inc., supra at 71,979-80; 
United States v. Agri-Mark, Inc., 512 F. 
Supp. 737, 739 (D. Vermont 1981). 

These principles were clearly affirmed 
by the court in the Stroh Brewery and 


LTV Steel litigation. In Stroh, the court, 
after reviewing the purposes of the 
Tunney Act, took note of the importance 
of consent decrees to effective antitrust 
enforcement and then adopted the 
Gillette standard of review: 


Therefore, our function in reviewing 
antitrust consent decrees, as Senior Circuit 
Judge Baily Aldrich has stated in an oft- 
quoted opinion, is: “not. . . to determine 
whether this is the best possible settlement 
that could have been obtained if, say, the 
government had bargained a little harder. 
The Court is not settling the case. It is 
determining whether the settlement is within 
the reaches of the public interest. Basically 
. . « [we] must look at the overall picture not 
hypercritically, nor with a microscope, but 
with an artist's reducing glass.” 


* * * * * 


Although we have authority to scrutinize 
consent decreess under the Tunney Act, the 
power to negotiate the terms of any particular 
consent decree is lodged in the Executive 
Branch. United States v. Stroh Brewery Co., 
Civil Action No. 82-1059, slip op. at 4 (D.D.C. 
Nov. 10, 1982) (unpublished opinion by Judge 
Pratt). (citations omitted) 


In United States v. LTV Corp., 1984-2 
Trade Cas. 66,133 (D.D.C. 1984) the 
court discussed the appropriate 
standard of review. 


The public interest is to be determined in 
the context of the anti-trust laws whose 
fundamental premise is the protection and 
safeguarding of free competition. The effect 
on competition of the proposed settlement is 
of paramount importance in the 
determination which we are required to 
make. Other factors, however, enter into the 
calculus. Any remedy should be framed with 
a view to causing the least possible injury to 
interests of the general public and relevant 
private interests. The court should consider 
the impact of the remedy in relation to other 
important public policies and avoid any 
unnecessary conflict or friction. It is not free, 
in making its public interest determination, to 
decide whether the settlement is the best that 
could have been reached or, if not, to 
substitute its own separate notions as to the 
proper remedy. 

*. * * a * 

It is in light of this background that this 
court has considered the foregoing 
submissions and makes the following 
determination, as to whether the proposed 
settlement is “within the reaches of public 
interest.” Id. at 66,342. 


The United States has concluded, 
after considering the two comments 
filed in this matter, that the proposed 
Final Judgment is fully consistent with 
the public interest. The record now 
before the Court supports that 
conclusion. We therefore urge that the 
Court enter the proposed Final 
Judgment. 


III. Response to Comments 


Thomas S. Taydus is the current 
Account Executive for the Eastern 
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Region for Judd. Mr. Taydus states in his 
comment that the proposed settlement is 
not good for either the employees of 
Judd or the consuming public. However, 
Mr. Taydus’ comment is devoted mainly 
to assertions that Newell has violated 
the Hold Separate Order, entered by the 
Court on August 17, 1982. The purpose of 
these proceedings is to consider the 
adequacy of the proposed Final 
Judgment, not to determine whether 
there has been a violation of the Hold 
Separate Order. Thus, to the extent that 
Mr. Taydus’ objection to the proposed 
Final Judgment is based on his 
conclusion that Newell has violated the 
Hold Separate Order, this objection is 
inappropriate. 

Mr. Taydus does allege that the 
drapery hardware industry is more 
concentrated now than at the time of the 
acquisition, and asks what effect the 
proposed Final Judgment will have on 
that concentration. The United States 
responds that even assuming the 
drapery hardware market has become 
more concentrated, it would clearly be 
in the public interest at this time for 
Judd to be divested and reestablished as 
an independent competitor, with the 
expectation that the market would 
thereby become less concentrated. The 
proposed Final Judgment requires 
Newell to divest all of its ownership in, 
and control over Judd, within 180 days 
of the entry of the Final Judgment, to a 
purchaser who intends to operate Judd 
as a viable and ongoing business 
engaged in the manufacture and sale of 
drapery hardware. In order to.ensure 
that divestiture will be effected in an 
expeditious manner, the parties have 
agreed that divestiture shall be 
accomplished through an independent 
broker previously selected by the 
parties. The independent broker has 
already commenced efforts to effect 
divestiture, and has contacted potential 
purchasers, some of whom have shown 
an interest in Judd. Thus, the United 
States believes that the way to 
deconcentrate the drapery hardware 
industry is by Newell's divestiture of 
Judd, which the proposed Final 
Judgment contemplates. 

Mr. Taydus alleges throughout his 
comment that the United States has 
failed to investigate adequately claims 
of Newell's actions regarding the Hold 
Separate Order. That allegation is 
unfounded. In an effort to assure 
Newell's compliance with the terms of 
the Hold Separate Order, the United 
States took the following actions, among 
others: (1) The depositions of seven 
employees of Newell and Judd were 
taken; (2) Newell responded to bct> 
formal and informal interrogatories and 
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a request for documents; (3) all of Judd’s 
current salesmen were interviewed, as 
were two of Judd’s former salesmen; and 
(4) eight former and current Judd 
customers were interviewed. The United 
State has investigated and analyzed all 
of the information that it has received 
relating to possible violations of the 
Hold Separate Order and has 
determined that there is no justification 
for delaying the Court's entry of the 
proposed Final Judgment. Indeed, even if 
Newell did violate the provisions of the 
Hold Separate Order, the proper remedy 
would be a finding of contempt against 
Newell, not a rejection of the proposed 
Final Judgment. 

The comment of Milton R. Aucoin, a 
former Judd salesman, makes the 
argument that it will now be more 
difficult to sell Judd because of the sales 
volume it lost. Although unstated, the 
implicit premise of Mr..Aucoin's 
comment is that Newell violated the 
Hold Separate Order and consequently, 
does not address the merits of the 
proposed Final Judgment. As such, it 
provides no basis. upon which the 
Untied States would conclude that its 
consent to entry of the Final Judgment 
should be withdrawn. 


IV. Conclusion 


The United States has given careful 
attention to the two comments 
submitted in this case and concludes 
that the entry of the proposed Final 
Judgment is in the public interest. We 
therefore urge the Court, after 
consideration of the comments and the 
responses thereto, to enter the Final 
Judgment. 

Dated: New York, New York, June 20, 1985. 

Respectfully submitted, . 

Lowell L. Jacobs, 

Martha E. Gifford, 

Geoffrey Swaebe, Jr., 

Belinda L. Johnson, 

Attorneys, Department of Justice Antitrust 

Division 29 Federal Plaza; Room 3630 New 

York, New York 10278 (212) 264-0659. 

Exhibit1 

30 Bedard Avenue, Derry, New Hampshire 
03038 

May 27, 1985. 

Mr. Ralph T. Giordano, 

Chief, New York Field Office; Antitrust 
Division, Department of Justice, 26 
Federal Plaza, Room 3630, New York, 
New York 10278 , 

Dear Mr. Giordano: I am exercising my 
right to comment on the proposed Final 
Judgment of the United States vs Newell 
Companies, Inc. as published in the Federal 
Register, Vol. 50, No. 69, dated April 10, 1985. 
I am an employee of Judd Drapery Hardware 
and have been since July, 1976. I have a AS 
Degree in Engineering, a BS Degree in 
Management, and an MBA in Marketing and 


Management. I am presently the Account 
Executive for the Eastern Region. 

The papers filed with the court do not 
address the fact that Judd Drapery 
Hardware’s sales have gone from over 
$21,000,000 in 1982 to (a projected figure of) 
less than $3,000,000 for 1985. In fact, Judd’s 
sales are so low I doubt that we are even 
covering our overhead. Our market share has 
decreased from 7.46% in 1980 to less than 2% 
today. A great majority of the accounts we 
lost were to Newell Drapery. Hardware. In 
fact, Pll bet the only new business Newell - 
Drapery Hardware acquired the last two 
years were Judd accounts. 

Newell has violated the court order to hold 
Judd separate from its other operations and 
to refrain from certain conduct that could 
impair Newell's ability to sell Judd as a 
separate, ongoing business enterprise. | 
submit these violations were accomplished 
through a conspiracy between Cory Johnson, 
Judd’s former president, and the management 
of Newell companies, to include Dan 
Ferguson and: Bob Gilbert. I further submit 
that the Justice Department has failed to fully 
investigate Mr. Johnson's actions and Newell 
managements actions with respect to these 
illegal actions. 

Newell ordered our former president, Cory 
Johnson, to let the S.E. Nichols Discounts 
Stores fall to Newell Drapery Hardware. Mr. 
Johnson, in turn, ordered Mr. Jerry McWeeny, 
our former Vice President of Sales, and Mr. 
Jim Guerin, our Eastern Regional Manager, to 
not make a counter offer (to Newell's) and to 
let Nichols fall to Newell. When Jim Guerin 
tried to make an appointment with the 
Nichol’s buyer to discuss their switching to 
Newell, he was told by the buyer, Derick 
Pierce, that Newell had stated that he and 
Jerry McWeeny would not be allowed to 
make a counter offer. I informed Lowell 
Jacobs of the Justice Department of this 
illegal action more than two years ago and to 
this day neither Mr. McWeeny nor Mr. 
Guerin has been questioned about this 
incident. Could this. be a case of “Conscious 
Parallelism” among Mr. Johnson, the Nichol’s 
buyer, and Newell's management? It is my 
understanding that this is illegal as so 
declared in such cases.as Interstate Circuit vs 
United States, 306 U.S. 208 (1939). Did the 
Justice Department apply the “Interstate 
formula” when they investigated (if they did) 
what Newell told Cory Johnson, Jerry 


. McWeeny, Jim Guerin, and the Nichol’s 


buyer? 

I have questioned the remaining sales force 
and no one can cite one instance where Cory 
Johnson ever tried to keep an account from 
switching from Judd Drapery Hardware. In 
fact, he told me and other members of the 
sales force on several occasions that “if we 
must lose an account, F am glad it has gone to 
Newell.” Now, we have discovered that Mr. 
Johnson was acting as‘a sales agent for 
Newell while he was still president of Judd. 

Early this year, we lost the Liberty 
Distributors Group of DesPlaines, Illinois to 
Newell. Bob Grant, the Central Regional 
Manager, spoke with Don McDermitt of the 
Liberty Group about their,switching from 
Judd to Newell. Mr. McDermitt stated that 
Mr. Johnson had convinced him that Judd 
Drapery Hardware would not be in business 
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in the near future. This meeting took place in 
November, 1984, while Mr. Johnson was still 
president of Judd. 

Shortly after we learned of the antitrust 
suit irr 1982, f had a chance meeting with Cory 
Johnson in Wallingford. We spoke about the 
antitrust suit and Mr: Johnson told me that 
Newell was confident that the antitrust suit 
would never go to trial. | did not understand 
the true meaning of this conversation until | 
spoke recently with Bob Grant. Mr. Grant 
told me of a conversation he had had with 
Mr. Johnson concerning the antitrust suit. 

Cory Johnson told Mr. Grant that Dan 


~ Ferguson had stated that it was Newell's 


intention that the antitrust suit would never 
see a court room. Further, Newell felt that if 
they could stall going to court long enough, 
they could take enough of our accounts so as 
to negate the suit or its impact. What did Mr. 
Johnson receive for his part in this 
conspiracy? He was rewarded with a 
consulting position with Newell and this was 
okayed by the Justice Department. Also, we 
were constantly firing people (more than.500) 
due to lost sales, and yet we could afford to 
purchase a Mercedes, company car, for Mr. 
Johnson. I would say. he was well paid for his 
efforts. 

Lam not a lawyer, but I do know how to 
research a topic. It is my understanding that 
Inter-Corporate Conspiracies are illegal and 
have been so declared in such cases as; 
Timken Roller Bearing Company vs United 
States, 341 U.S. 593 (1951) and United States 
vs Yellow Cab Company, 332 U.S. 218 (1947). 
These cases show that common ownership 
does not immunize the corporation from the 
antitrust laws. The principle was applied to 
wholly-owned subsidiaries in Kiefer— 
Stewart Company vs Joseph E. Seagram and 
Sons, 340 U.S. 211 (1951). Further, I 
understand that sometimes a conspiracy or 
agreement in violation of Section 1 of the 
Sherman Act can be proved by direct 
evidence. Often, however, the evidence is 
only circumstantial and must be inferred from 
actions of the-conspirators. 

The Newell plan was well conceived and 
covered all aspects of Judd’s business. To 
better explain how the plan worked, I will 
divide the discussion into the three following 
areas: demoralization of Judd employees and 
the sales force in particular; Judd accounts 
were given the appearance that Judd would 
not be in business in the near future and 
Newell used knowledge and control of Judd’s 
business to take Judd's accounts; and Newell 
changed the Judd product line so.as to reduce 
our competitiveness in the market place and 
inerease costs to the consumer. | shall 
discuss each area and show examples of just 
how Newell implemented their plan and its 
effect on Judd. 

Jerry McWeeny, our former vice president 
of sales, was the only member of 
management who was interested in keeping 
Newell from taking our accounts. The sales 
force learned that Mr. McWeeny was given a 
verbal thrashing for convincing two of our 
accounts, Federal Trading Company of 
Frederick, Maryland, and Family Dollar 
Stores, Inc. of Charlotte, North Carolina, to 
stay with Judd and not switch to Newell. 
When Mr. McWeeny continued to: become an 
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obstacle to Newell’s acquisition plans, he 
was offered to position with another Newell 
Division. When Mr. McWeeny accepted the 
new position, morale at Judd became 
nonexistent. 

Mr. McWeeny told me that Dan Ferguson 
convineed him that Newell could do 
whatever they pleased with respect to Judd 
and that the Justice Department would not try 
to stop them. He was convinced that Newell 
would continue. to take accounts until there 
would not be enough left for anyone to 
purchase. In fact, Newell did not tell the 
Justice Department about Mr. McWeeny’'s 
leaving until after the fact. It is my 
understanding that Newell was to notify the 
Department of Justice prior to taking any 
actions outside the ordinary course of 
business. I refer you to the attached copy of J. 
Paul McGrath's letter (document #1) stating 
this fact. Mr. McWeeny can confirm that the 
Department was not notified until after the 
fact. What action did the department take 
against Newell for violating the agreement? 

When I spoke with Lowell Jacobs in early 
1984 about Mr. McWeeny'’s being able to 
leave, he was unaware that Newell was 
talking to Mr. McWeeny prior to 1984 about 
leaving Judd. Mr. Jacobs assured me that 
every account that Judd lost after January 
1984 would be questioned to see if Mr. 
McWeeny’s leaving affected their decision to 
leave Judd. Mr. Jacobs should be able to 
furnish the court with his findings with 
respect to all accounts Judd lost since 
January, 1984. He also stated that this was 
reflected in a letter to Newell. As soon as 
McWeeny left, we lost several accounts that 
he had convinced in the past to stay with us. 
Mr. McWeeny was a key management person 
with Judd, and the link between management 
and every Judd account and his leaving 
marked the beginning of the end in our ability 
to retain accounts. 

Mr. McWeeny’s leaving was magnified 
because prior to this Newell had ordered 
Cory Johnson to dismiss our engineering staff, 
our purchasing agent, our quality control 
manager, and marketing manager. We have 
gone from more than 500 employees to less 
than 30 today. The only person in an upper 
management capacity today is John Palmieri, 
who functions as both our president and 
comptroller. John has had no experience 
dealing directly with customers and no 
experience convincing a customer to stay 
with Judd. We have gone from 36 salesmen to 
a present figure of 4. In short, Newell has 
made sure that, regardless of the results of 
the antitrust suit, Judd will be left without an 
experienced management team that knows 
Judd’s product, the market, or its customers. 
The stress on the remaining employees has 
been more than can be described in a few 
short sentences. We never know who will be 
fired next, and the stress is such that I have 
never been as sick as I have been these last 
two years. My resistance to colds has been 
non-existent. 

The first thing that Newell did was to 
eliminate the bonus system for Judd sales 
personnel, while keeping the bonus system 
for Newell Drapery Hardware salesmen. We 
have never had a sales meeting since the 
antitrust suit was filed and yet the Newell 
sales force. has at least one or two a year. 


These meetings are important to motivating 
your sales staff and handling problems in the 
field. When our expenses are larger than our 
travel checks, we must wait four to six weeks 
to receive our money. We never had this 
problem prior to the suit. We are due a 
review and raise each January first. Last year 
we did not even receive an increase that 
covered cost of living increases due to 
inflation. The last two years these raises 
were not paid until April. The company in 
effect uses our money while delaying 
payments to us. Our salaries were reduced 
when the bonus system was eliminated and 
we have been losing money ever since these - 
changes in 1982. The antitrust suit was filed 
by the Justice Department in June of 1982 and 
the Judd employees did not learn of it until 
September of that year. These many things 
taken collectively all contribute to lowering 
morale and make you wonder if you should 
only do enough to get by because in the end 
no one cares about how Judd employees are 
treated. 

When I was promoted to Account 
Executive, I did not receive the customary 
raise that went with such a promotion. I 
accepted more responsibility and yet my 
requests to discuss the matter were ignored. 
Still I have done an excellent job in my new 
position. Newell has taken less accounts from 
my territory than any other territory in the 
country. In short, Newell's plan was to 
remove all incentives from Judd salesmen so 
that they would not be motivated to look for 
new business or to try to save an account. 
When we were purchased by Newell we 
were ordered to stay out of all accounts that 
carry Newell Drapery Hardware. To this day, 
that order has never been rescinded. 

Newell convinced the courts and the 
Justice Department that it was in everyone’s 
best interest to combine sales forces. Judd 
was left with 8 salesmen, some salesmen 
were fired, and some were integrated with 
the Newell sales force. Newell was to provide 
direct in-store service for Judd's mass 
merchant accounts and smaller accounts. In 
short, Newell people were given access to 
Judd accounts and this is just what Newell 
wanted. I hear reports that Newell has 
offered bonuses to their salesmen if they 
convert a Judd account to Newell. The fox 
has been allowed to guard the chicken house! 
We have had constant problems with Newell 
giving our customers the same service levels 
that Judd provided prior to the integration. 

We were told at the time of integration that 
Newell would never have access to Judd’s 
major accounts through handling monthly 
calls on behalf of Judd. Newell had some of 
the original 8 salesmen fired when accounts 
were lost in a particular territory. This 
happened in the Western Region and Don 
Bunnett was the only person left in this 
territory. Don told people that he felt 
constant pressure and stress due to losing 
business to Newell. He died from a heart 
attack and yet had no history of a heart 
condition. I was assured by Lowell Jacobs 
that, as per the court agreement, Newell 
people would not have access to the 
remaining major accounts in this territory. I 
gave Mr. Jacobs Mike Eaton's name as a 
replacement for this. position. Mr. Eaton was 
a top salesman for us, knew the territury and 
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customers, and had not found a job since 
Newell ordered Judd to let him go several 
months earlier. Mr. Jacobs lied to me and 
Newell was given access to these accounts 
and converted them to Newell Drapery 
Hardware. Yet another example of a clear 
violation of the hold separate order. 

Newell sought to learn as much as they » 
could about our business. Because all the 
accounting functions were not transferred to 
Freeport, Illinois immediately, Newell tried 
other tactics to learn about our accounts. 
David Shoptaw had been our Southern 
Regional Account Executive until Newell 
took some accounts in his territory and then 
had Cory Johnson fire him. Then Newell 
called Mr. Shoptaw and told him they were 
interested in offering him a position with 
Newell. There was just one catch, David was 
to bring all the information he had about his 
former Judd accounts with him to the 
interview. When Mr. Shoptaw flew to 
Freeport without the information Newell 
wanted and refused to discuss his former 
accounts, Newell suddenly did not have a 
position for him. 

My first contact with the Justice 
Department was May 13, 1983, after I became 
concerned that Newell was engaging in 
illegal activities with respect to the antitrust 
suit. After many months of getting many 
promises and no action from Lowell Jacobs, I 
contacted my Congressman, Norman 
D'Amours. When he was unable to get the 
Department to answer his concerns, he asked 
me to outline some of my concerns and to list 
just who the Department should be 
questioning with respect to my charges. I 
offer this document (document #2) at this 
time and shall refer to it from time to time. 
The Justice Department has had this 
document since the end of February, 1984 and 
should be able to tell the court what their 
findings were with respect to my questions. 

Newell's favorite method of taking our 
accounts is to scare the account with the 
supposition that Judd is almost out of 
business and will be liquidated in the near 
future. Accounts are warned that they would 
lose sales if they do not switch to Newell 
before the mad rush is on to change all 
accounts to Newell. When the company that 
owns a division is telling such a story. the 
impact is one hundred times greater than if 
another competitor were telling the story. 
These stories were told to (in document #2) 
Jack Bonds and John Beck of Super Dollar, 
Ray Dischino and Pat Clarke of Pro 
Hardware, and Bob Rosen of Channel Home 
Centers to name a few. What did the 
Department find when they spoke to these 
people? 

Jack Bonds and John Beck were so mad 
that Newell sent their Southern Regional 
Manager along with Ren Owens, our 
Southern Regional Manager, in to see them. 
Newell dismissed this supposition as overly 
agressive sales talk and apologized to these 
two men. Yet this same tone and innuendo 
have been used in every territory in the 
United States. Most buyers were willing to 
tell the Judd saleman about these discussions 
but felt they could not get involved because 
they would get in trouble with their own 
company. The Justice Department can use 
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subpoenas and grand jury testimony to get to 
the bottom of this issue. How many Newell 
sales people and how many Judd sales people 
have been questioned about this abuse? How 
many companies have been approached to 
ask their co-operation in determining the 
truth in this matter? 

Has Newell ever opposed the Department 
speaking with accounts that have switched 
from Judd to Newell? If so, on what grounds? 
These suggestions that Judd would not be in 
business in the near future continue to this 
day. In February of this year, I received a call 
from my account, Somerville Lumber, and 
they were very upset. Richard Vowden, the 
Newell territory salesman, and James 
Manganello, Newell's Eastern Regional Sales 
Manager, had called on Ron Jerauld and 
George Rauseo of Somerville Lumber to try to 
get them to switch to Newell Drapery 
Hardward. Strangely enough, the lies and 
innuendo sounded just like they had in other 
territories across the country. 

Messrs Jerauld and Rauseo were .-told that 
Judd was almost out of business and that our 
former vice president of sales and president 
had both been fired. It was also stated that 
Newell would be winning the antitrust suit at 
the end of the month, would take final control 
of Judd and would be liquidating the 
company. Jerauld and Rauseo were told that 
if they did not switch now, they could lose 
business as the rush was on to change 
everyone to the Newell packaging. Does this 
sound familar? Newell has hinted to other 
accounts that they knew how much the 
accounts were paying for our goods. 

Mr. Manganello told Messrs Jerauld and 
Rauseo what their purchasers from Judd 
were for 1984. Neither man at Somerville 
knew how much their purchases were for 
1984, but I confirmed from my records that 
they were given accurate information. They 
asked me how the Newell salesmen knew 
this information as their firm does not give 
out such information. The only way Mr. 
Manganello could have gotton this 
information was with the full blessing and 
consent of Newell’s management. In short, 
Newell was using knowledge of our business » 
to take our business. Another violation of the 
hold separate order? Mr. Manganello also 
stated that he knew what Somerville was 
paying for Judd Drapery Hardware and he 
would have been right but I just changed 
their pricing structure. 

_ [reported this incident to John Palmieri, 
our current president, and told him that 
Newell was threatening my livelihood with 
these lies and use of Judd information and 
that I would sue if this pattern continued in 
my territory. I also reported the matter to 
Lowell Jacobs by letter on February 12, 1985. 
Mr. Jacobs subsequently spoke with Messrs. 
Jerauld and Rauseo and they confirmed my 
letter. What actions has Mr. Jacobs taken in 
this matter? Who was questioned about the 
use of Judd information? In fact, how many of 
Newell's sales force have been questioned 
about what they say or have said to Judd’s 
accounts? Who is giving this information to 
the sales force? 

Mr. Manganello brought someone (Messrs. 
Jerauld and Rauseo were so angry they did 
not remember his name) from Freeport into 
Somerville Lumber to apologize for what they 


called some sort of “misunderstanding” and 
to deny Mr. Manganello had stated Judd 
would not be in business in the near future. 
Their calling this account liars made them 
more angry than the first visit. After speaking 
with the various people in document #2 and 
the people from Somerville, the Department 
should have a clear picture that this “Judd 
will be liquidated in the near future” scenario 
was one that was encouraged by Newell's 
management. Did Lowell Jacobs ever issue a 
letter to Newell to have them tell their sales 
force to stop this deceptive practice? Hf not, 
why not? 

On May 24, 1985, I received telephone calls 
from Laura Healy, the buyer at Decatur- 
Hopkins Company, and Stu Stucliffe, the 
buyer at MAR-LIN Distributors. Both 
individuals had just spoken with James 
Manganello, Newell's Eastern Regional 
Manager, and they were very upset!! Mr. 
Manganello told them that Newell 
manufactures 100% of Judd’s product line and 
that because Judd is only a shell of a 
company, Newell is going to stop 
manufacturing Judd's product line. Yet 
another example of the gross lies that Newell 
uses to scare our customers!! These accounts 
were in a panic because they do not want to 
lose sales while trying to find another source 
of drapery hardware. I assured them that this 
was not true and that the court controls what 
Newell does and does not supply Judd, with 
respect to our product line. I then called 
Lowell Jacobs and informed him of Newell's 
attempts to take more accounts through 
deception and innuendo. 

This latest attempt by Newell is very 
significant because Dan Ferguson of Newell 
is well aware of what Mr. Manganello told 
Somerville Lumber in February of this year. 
Yet, Mr. Ferguson did not order Mr. 
Manganello to stop this practice of lying and 
scaring Judd accounts. I feel this shows 
beyond a shadow of a doubt that Mr. 
Ferguson is behind Newell's program of 
deception and innuendo. The pattern 
continues to be the same in every case. Judd 
will not bé in business in the near future so 
you better switch to Newell now or lose sales 
when the mad rush is on to switch everyone 
at one time. I ask again. What actions has the 
Justice Department taken to stop this illegal 
practice? It is my understanding that the 
Justice Department has those investigative 
tools needed to subpoena those individuals 
who have knowledge of illegal activity. Why 
have they not used those tools? It is my 
feeling that they hope Judd will cease to exist 
and thus absolve the Department of any need 
to explain why they did not act for more than 
two years to stop this practice of taking 
accounts through lies, knowledge of Judd's 
business, and control of Judd's business. 
What is the court’s position on 
accountability? 

Newell has been allowed to control what 
sales terms and terms of dating we at Judd 
are allowed to offer our accounts. We are 
only allowed to offer sales terms of a 2% 
discount if the bill is paid in 10 days, with the 
net due in 30 days. Newell has given Nichols 
Discount Stores (document #3) sales terms of 
2% if the billed is paid in 60 days, with the net 
due in 75 days. At the same time, Jim Guerin 
has had shipment of goods stopped to an 
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account that had not paid their bill in 30 
days. If our accounts do not pay on time, 
Newell is on the telephone trying to get the 
payment. With terms of 2% 60 days, net 75 
days, I am sure, we at Judd, could have kept 
many of our accounts and even gained new 
ones! 

The standard within the drapery hardware 
industry is that we usually have a Spring and 
Fall promotion with our accounts. During this 
time accounts are given 30, 60, or 90 days 
dating (extra days to pay one’s bill) as a part 
of the promotion. When we were a part of 
Stanley, our management made the decision 
as to the length of dating we would grant our 
accounts. This continued as a Judd 
management decision until the antitrust suit. 
Now we must submit to Newell in writing a 
request for any dating we offer an account. 
The most Newell ever granted my accounts 
was an extra 30 days (total of 60.days) 
dating, and yet my distributors complain that 
other Newell Divisions grant them more 
dating. In short, we have not been treated 
like the other Newell Divisions and this has 
hurt our image with accounts, that carry 
products from other Newell Divisions. 

Newell also offered our accounts their 
Newell Corporate Discount if they would 
switch to Newell Drapery Hardware. This is 
a program that offers an account a discount 
on products purchased from al] Newell 
Divisions. The discount is based on how 
many different Newell Divisions a customer 
buys from and varies from 2% to 16%. The 
more divisions you buy from, the larger the 
discount. We have never been allowed to 
offer this discount to any of our accounts. 
While he was still with Judd, Jerry McWeeny 
told us he could not find out about this 
discount and that we were not allowed to 
offer this discount. All of our packaging 
states that we are a “Newell company” and 
yet we were not allowed to offer this 
important marketing tool. I have asked 
Lowell Jacobs to investigate Newell's abuse 
of this corporate discount and other 
concessions they granted our accounts to 
gain their business. 

Mr. Jacobs should be able to.tell the court 
(from document # 2) what he found at 
Channel Home Centers. I am sure Bob Rosen 
would tell him the same story he told Jim 
Guerin, Our Eastern Regional Manager. 
Namely, he would rather stay with Judd 
Drapery Hardware but needs the Newell 
Corporate Discount to satisfy his 
management. I am sure he told Mr. Jacobs 
how Newell wined and dined {in Freeport) 
the Channel management staff and consently 
stressed the Newell Corporate Discount. Our 
own entertainment budget was so small as to 
be non-existent, and we could not offer the 
“Discount” so we did not have an equal 
chance of saving the account. This account 
was finally lost to Newell when Jim could not 
deliver the Newell Corporate Discount. 

A real classic is the story behind our losing 
the Heck’s business. When we changd our 
name from Stanley Drapery Hardware to 
Judd Drapery Hardware, we spent thousands 
of dollars just in Heck’s stores changing the 
name on their inventory. Shortly thereafter, 
we lost this account to Newell and Jim 
Guerin was not allowed to make a counter 
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offer to what Newell was offering Heck’s to 
switch. In fact, Fred Copeland, Heck's buyer 
refused to discuss what Newell was offering. 
We now know why. We have been told that 
Newell offered Heck's the Newell 
Coprporation Discount, good sales terms, and 
a plan where Newell rents space in Heck's 
warehouse for Newel Drapery Hardware. 
Further, Heck’s does not pay for the drapery 
hardware until the goods are shipped from 
Heck’s warehouse to its stores. This latter 
deal is what is known in the industry as 
“goods to a dealer on consignment”. 

L reported these facts to Lowel Jacobs and 
told him that if he could get Newell to allow 
me to offer this same deal to customers, I 
could control the Northeast. It is my 
understanding of the law that any program 
you offer one account must be offered to all 
accounts. How many of Newell’s accounts 
have been offered the Newell Corporate 
Discount and how many are not aware of this 
program?, How many of Newell's accounts 
have been offered goods on consignment and 
how many are receiving payment to store 
goods in their warehouse until the stores 
need goods? These are exteremely important 
questions and need to be answered if we are 
to determine if Newell is engaged in illegal 
activities in an attempt to gain Judd's 
business. Lowell Jacobs has been aware of 
these programs for more than a year so he 
should be able to tell the court if these 
programs are offered to all Newell acccounts. 
I am prepared to answer this question. Is he? 

Before we leave this section, let me cite yet 
another of the many instances of false and 
misleading statements made to our accounts. 
Last year when I went to cover a 
merchandising show for another salesman, I 
found that the distributor, RKB Enterprises, 
Inc. of Elmira, New York, had switched to 
Newell Drapery Hardware. Jim Guerin, our 
Eastern Regional Manager, spoke with Don 
O’Shaughnessy, the buyer at RKB about their 
switching to Newell. It was learned that 
James Manganello, Newell's Eastern Regional 
Manager, was the individual who told Mr. 
O'Shaughnessy that Judd would be liquidated 
in the near future. RKB switched to Newell 
and changed their computer to reflect the 
Newell item numbers. During the interview 
with Jim Guerin, it was learned that the 
reason RKB did not call us was because Mr. 
Manganello assured Mr. O'Shaughnessy that 
he was calling on him with the full 
knowledge and consent of Judd. 

Innuendo and deceit were used in 
conjunction with changes that Newell 
ordered made in our product line. These very 
changes, ordered by Newell, were cited to 
American Hardware Supply, among others, in 
their attempt to take our accounts. These 
changes inhibited our ability to compete 
effectively in the market place with the 
market leader, Kirsch Drapery Hardware. 
The changes were also cited by other 
competitors as an indication that we were 
offering the consumer less for more money. It 
is also important to point out that these 
changes concerned the marketing department 
to such an extent that we were warned to not 
discuss the changes unless and until specific 
questions were asked. This significant 
statement has never been issued on any other 
prior product changes! 


Judd Drapery Hardware is the oldest maker 
of drapery hardware in the United States 
and, as such, set many of the standards upon 
which the industry is based. The standard 
size curtain rod in the industry is 28” to 48” 
and has been the Judd size for time 
immemorial. Our curtain rod size was 
changed by Newell to 26” to 46” and 
“thimbles” were removed from the rod. The 
thimble is a very important selling feature for 
the higher quality curtain rod and is so high 
lighted in the Kirsch catalog (document #4). It 
prevents the curtain from snagging on the end 
of the curtain rod during installation. 

Center supports were also eliminated from 
the second size (45”-84") so that the 
consumer was forced to pay $1.35 for the 
privilege of supporting the center of the rod. 
The center support had been included for 
years, at no additional cost, and was 
consistent with the competition (document 
#4). The thimbles were also removed from 
this size rod. The net affect was that the 
consumer paid more for less because we did 
not reduce our prices to reflect the savings in 
less steel used in the rods and elimination of 
the thimbles and center supports. No, we 
raised prices! A consumer with a 48” window 
would now have to move up to the next 
larger curtain red and pay between $1.80 and 
$1.50 more than they would have had to 
before Newell made the changes in the 
curtain rods. 

Several of my accounts complained about 
the loss of the center supports and after they 
threatened to leave Judd, we were given new 
center supports for the rods. These new 
supports are a joke! They can be bent with 
your hands and are not of the same high 
quality we gave the consumer in the past. I 
find it very ironic that Newell offers the 
consumer the same high quality center 
support we once offered and yet we must 
offer, in essence, junk. The suggested retail 
for this poor support is $1.35 and K-Mart sells 
the Newell quality support for $:97. I am 
prepared to:offer a comparison of our old 
support, the new one, and Newell’s support. 

Our %”, bright brass cafe rod has 
consistently been one of the top fifteen items 
in the product line. Newell had us raise the 
price of this item 20% and offer their 
equivalent rod at our old price. Our rod is 
more popular because it is unique to the 
industry and offers the consumer an 
alternative look. The rod is no longer priced 
competitively in the industry and this again 
meant that the consumer would pay more for 
Judd without receiving any increased 
benefits. Again, Newell had center supports 
removed from these and our “16” cafe rods. 
We were instructed to substitute the Newell 
cafe rod in those accounts where we met 
resistance to the 20% price increase. 

We have had constant problems with 
quality control of those goods that Newell 
manufactures for us in Freeport. Newell was 
allowed to move some of our machinery to 
their facilities in Freeport and we were 
assured that they must continue to 
manufacture our product line to our high 
standards. This has not happened and Newell 
failed to respond to our many complaints on 
this issue. I ask the court to not take my word 
on this issue, but ask our former quality 
control engineer, Dieter Koss. He complained 
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so much that Newell's management had Cory 
Johnson fire him. 

We have had problems with everything 
from mismatching paint on products to 
problems with product poly bags not being 
sealed. A good example is our inexpensive 
traverse rod. The pulley housing has been 
manufactured with a blue, white finish and 
the track was a gray, white color. I have had 
many returns of this item. The sheer curtain 
rod is also a curtain rod extender and yet I 
can show you that the rods Newell made for 
us do not fit! I am sure that there are many 
memos written by Mr. Koss to Newell that 
verify the various problems we have had 
since Newell tock cver some of our product 
manufacturing. What steps did the Justice 
Department take to insure that Newell would 
continue to manufacture Judd products to the 
Judd quality standards? How was this 
situation monitored by the Justice 
Department? Was our quality control 
engineer ever contacted with respect to the 
quality of the goods Newell was 
manufacturing for Judd? 

Newell switched the curtain rod (that they 
make for us) cartons to cheaper cartons and 
we received many complaints from 
customers. The cartons would collapse and 
damage the finish of the rods or the rods 
themselves. We had many returns due to this 
problem. The problem continued for some 
time and only stopped after I complained to 
Lowell Jacobs. This is yet another example of 
where Newell was not responsive to our 
problems even though it was costing. us 
money on freight for returned shipments and 
repackaging of product, I feel that this ploy 
with the cartons was a deliberate attempt by 


‘Newell to anger our customers. They have 


been in business.for many years and know 
what type of cartons are needed to protect 
drapery hardware during shipment. 

To this day, Newell is still changing the 
face of Judd and our shipping cartons. Newell 
is changing the closure cards on. our products 
from ones that are stapled to ones that are 
heat sealed. This.means that we have some 
goods on the displays that have the old style 
closure cards and some with the new style. 
Any individual who knows anything about 


_Mmarketing presentation will tell you that the 


consumer gets the impression: that you do not 
have uniform quality in your product line. 
Mixed signals are sent to the consumer when 
they see like products from the-same 
company in different packaging. 

Along with this slow change in product 
packaging is a slow change in product 
shipping cartons. The new cartons for the 
hooks are almot twice as large as our old 
cartons. Thus, they take up much more 
storage space for the same number of items. 
This move to larger cartons is a bunch of 
crap! They went to larger bags, which were 
not necessary. We were never given any 
input into these product changes!! What 
happened to that so call “hold separate 
order”? We are even getting many cartons 
that have Newell Drapery Hardware written 
on the outside. this leads to confusion and 
many telephone calls to correct the 
customer's impression. In short, since the 
elimination of the quality control engineer, 
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Newell has gotten away with more and more 
and no one cares! 

Newell has a policy that it pays the 
shipping costs to’a customer for any order 
which is larger than $450. This policy is so 
stated on their price sheets. Newell 
manufactures our curtain rods in Freeport 
and then ships them to us in Wallingford. It is 
my understanding that Newell charges Judd 
the cost of shipping these goods to 
Wallingford. Is this true, even when the value 
of the shipment is several times greater than 
the $450 minimum? Could it be that Newell is 
trying to pass costs onto Judd so that it will 
appear that we are not making a normal 
profit and thus Newell could eliminate more 
inhe at Indd? This is 2 very important 
question and one which Lowell Jacobs should 
be able to address, as I have asked it on more 
than one occasion. 

Drapery hardware is one industry where 
the rate at which orders are filled is usually 
between 93% and 98%. For years, Judd has 
had a policy that several of our fastest selling 
items were to never be out of stock. It was a 
rare thing indeed to not ship the number of 
curtain rods needed for an order. This all 
changed when Newell was given the control 
of our curtain rod production. From March of 
1983 to the first part of 1984, we were always 
out of several types of curtain rods. Back 
orders were as much as three months to some 
of my accounts. In September of 1983, I was 
told that the back orders for goods, from just 
Wallingford, was $53,000, and this was only 
one of the four shipping points. I offer 
document #5 which shows that on 1/30/84 
we still had not filled 154 orders for a value 
of $57,111 from Wallingford. And this was 
during a slow time of the year!! Again, these 
problems containued until I complained to 
Lowell Jacobs. The shipment of goods has 
gotten mush better but we still, from time to 
time, are out of curtain rods. How many of 
these lost sales led to our work force being 
dismissed? How many customers did we lose 
because they felt we could no longer supply 
their needs in a timely fashion? What did the 
Justice Department find when, they checked 
on why Newell could not deliver goods even 
when our sales were declining at a high rate? 

At the time we were purchased by Newell, 
a new product was coming on the market in 
the form of a tear shade. There was no need 
for the shade to be cut in the store. The 
customer could take the shade home and tear 
off the excess by hand and thus fit the shade 
to the window himself. At the time of the 
acquisition, only Judd, Newell, and Clopay 
had such a tear shade. Thus, Newell now 
controlled two of the three tear shades on the 
market, and I find no mentior of this fact in 
the antitrust suit or the proposed final 
judgement. During that period and even 
today, the tear shade does very well in the 
market. 

Judd sales people were ordered to sell only 
the Newell tear shade to all newly opened 
shade accounts, and that order is still 
enforced today. If 1 want to'sell an account 
that has never carried our shades the tear 
shade I have been instructed to sell is the 
Newell Magic Fit and not our Trim and Fit. 
Did, the hold separate order cover the tear 
shade? I cannot help but wonder if Newell 
was trying to eliminate a better shade from 


the market. I offer document #6 which shows 
a laboratory test on our shade {called the 
Gitkin in this test), a Clopay shade and the 
Newell shade. These tests show that the Judd 
shade is a better shade. 

We have a better shade and it is cheaper 
too! For the light filtering shade, the Judd 
shades are priced at $4.89, $9.69, and $12.29; 
while suggested retails for Newell's shades 
are $7.29, $11.19 and $15.29. For the room 
darkening, the Judd shares are prices at $6.79, 
$11.79, and $15.89; while Newell's suggested 
retails are $9.49, $15.39, and $19.99. As one 
can plainly see, the consumer is offered a 
better shade at a cheaper price! What does 
the Justice Department have to say with 
Tespect ts judd being forced to seit the 
Newell shade to new customers? 

I have tried to outline for the court those 
areas which I feel should be addressed with 
respect to considering this proposed Final 
Judgement. There have been clear and 
multiple violations of the court's hold 
separate order, and I have stated where some 
of those violations occurred and who should 
be questioned with respect to those 
violations. There have also been clear 
violations of the antitrust laws with respect 
to a conspiracy to circumvent this antitrust 
suit by destroying Judd Drapery Hardware or 
removing enough accounts and personnel 
from Judd so as to render Judd a non-force in 
the market place. The settlement as proposed 
is not good for either the employees of Judd 
Drapery Hardware or the consuming public. 

The Justice Department cites the 
Herfindahl-Hirschman Index in their initial 
petition to have Newell divest itself of Judd 
Drapery Hardware. I see no mention of what 
effect this proposal will have on that index or 
how much it has risen since Judd lost more 
than $17,000,000 in business. The sales figures 
for 1984, for each company, should be 
available, and Justice should know what 
accounts we have lost this year and to whom. 
So where does the index stand with this 
proposal? I maintain this industry is more 
concentrated now than ever before and that 
it is a direct result of the fact that Judd 
Drapery Hardware has been unable to 
compete with the other members of the 
industry. I put the blame for this inability to 
compete directly on the shoulders of the 
Justice Department. 

Newell should have never had direct 
access to Judd’s top management and the 
court should have appointed someone to 
oversee the company if it did not have faith 
in Judd’s management. Newell should have 
never been able to dictate policy with respect 
to sales terms, dating, and who should and 
should not be fired from Judd. The Newell 
sales force should not have had access to 
Judd accounts through the monthly service 
calls. There was noting to insure that these 
individuals would not use their new positions 
to switch these accounts to Newell. Our sales 
force was paying its way before Newell came 
along so why did we need to combine sales 
forces? 

I first approached the Justice Department 
on May 13, 1983, to advise them of what I 
considered illegal actions on the part of 
Newell Drapery Hardware. I have continued 
to supply them with information right up to 
May 24, 1985: Congressmen Norman 
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D'Amours and Congressman Bruce Morrison 
have both contacted Attorney:General, 
William French Smith and Assistant Attorney 
General, J. Paul McGrath to try to get the 
Department to investigate why Judd was 
losing so many accounts. What they got was 
that good old stand-by, “I am sorry but we 
cannot discuss an ongoing case”. 

In September, 1984, I approached the U.S. 
District Court, in Hartford, Connecticut with 
my concerns and my complaints about the 
actions (or should I say non-actions) of the 
Justice Department. I was told that my 
complaints were more properly directed to 
the Justice Department. Both William French 
Smith and J. Paul McGrath refused to speak 
with me and each time Lowell Jacobs would 
suddenly call to discuss my problem. J am 
now back to this court to tell you that the 
Justice Department has not and does not care 
about violations with respect to Judd Drapery 
Hardware, that the Department did not 
investigate my complaints in an expeditious 
and judicious manner. | am prepared to 
defend my charges in court and would like 
nothing better than to speak with the court 
about the facts in this case. I can assure the 
court that the other members of the sales 
force would also like to express their 
concerns to the court. 

I respectfully request that the court enjoin 
Newell salesmen from speaking with Judd’s 
remaining accounts until a comprehensive 
investigation is completed with respect to 
actions of the Justice Department and Newell 
Companies in this antitrust action. Further, I 
request that the court appoint an independent 
investigator, who shall have subpoena power 
and the use of such agencies as the FBI to 
investigate any and all violations in this case. 
In short, someone who is authorized to use 
civil investigative demands to acquire 
probative material or to convene a Grand 
Jury. I respectfully request that any decision 
with respect to this Proposed Final Judgment 
be held in abeyance until the independent 
investigator has filed his report with the 
court. 

It is my fervent wish that the court will also 
have the investigator determine if it was in 
the best interest of returning Judd to an 
ongoing business, when Newell was allowed 
to sell the second, newer and more energy 
efficient, building in Wallingford. Further, I 
feel that no investigation could be complete 
unless a determination is made of Newell's 
management style with respect to buying 
business rather than requiring it in the 
competitive market. This is known in 
business circles facetiously as “defensive 
acquisition” but in essence is a means of not 
competing in the market place for new 
business. Newell purchased Mirro 
Corporation, number one in the cookware 
business, and then purchased Foley-A.S.C., 
number three in that same industry. Those 
two divisions have now been ordered to stay 


- out.of each other’s accounts. Does this sound 


familiar? Is this another violation of the Inter- 
Corporate Conspiracy section of the antitrust 
laws? Every one of Newell's divisions have 
made acquisitions of businesses in the same 
product line these last two years. It seems 
this company cannot compete in the free 
market place for new business but must buy 





market share and I feel this is significant to 
our division and what has happened to Judd 
Drapery Hardware. 

Never in the history of the drapery 
hardware industry has one company been 
able (in sheer number of accounts) to take 
from another company the large number of 
accounts that Newell has taken from Judd 
these last two years. On average over the last 
seven years, Judd would probably gain three 
or four accounts and lose two or three. 
Newell has never been able to take these 
accounts before they controlled our business 
and had knowledge of our business and I feel 
that says it all. if the court does not order an 
investigation into these charges and allows 
the Proposed Final Judgment to stand, Newell 
will be rewarded for their actions and will 
not think twice about destroying another 
company like Judd Drapery Hardware. 

I do not have those power granted to the 
Justice Department to investigate illegal 
activities. I can only point those activities out 
to the Department and hope that they act in a 
manner that is fair to all and provides equal 
protection under the law to small companies 
as well as the large ones. Other employees, 
both past and present, are willing to speak to 
the issues raised in this presentation but have 
not because they feared they would lose their 
jobs. I also fear for my job, but am prepared 
to fight for my rights in court, if Newell 
choses to fire me for speaking out in this 
matter. | am prepared to subpoena many 
individuals if I must go to court to save my 
job. Why has the Department not used its 
subpoena power to get at the truth in this 
matter? 

It is my understanding that this subpoena 
tool is provided to insure that those 
individuals who have knowledge of illegal 
activities can be brought forth to testify as to 
their knowledge of said activities. We have 
many people in this case who have 
knowledge but do not want to get involved. 
Why has the Department not forced these 
people to get involved so that we at Judd can 
stop living this hell on earth. Many good, 
loyal employees with twenty and thirty years 
employment are now out of work because the 
Justice Department has failed to investigate 
how Newell has been able to take so many of 
our accounts and the blatant lies told to these 
accounts. The Department has not 
investigated the fact that Newell had one 
severance pay policy and then changed it 
when it realized that it could reduce the 
employees in such large numbers. The first 
few people that we released were paid under 
one policy and the later ones were paid under 
a different compensation plan. Is it legal to 
change such a policy in mid-stream? From an 
ethical and moral standpoint, is this the way 
you treat people who have worked for a 
company for twenty or thirty years? Newell 
does not care about the employees of Judd 
Drapery Hardware and never has shown that 
we were welcomed into the Newell 
Companies. 

I respectfully hope the Court will consider 
what I have had to say with respect to the 
Proposed Final Judgment. I apologize if this 
document does not follow a given standard of 
presentation. I am not a lawyer, but I do 
know what is right and wrong and what is 
ethica) and moral with respect to business 
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practices. This court is our final hope for 
righting a large wrong and I respectfully 
request that the court considers the 
implications of its decision not only for Judd 
Drapery Hardware, but for all other 
companies that must deal with being 
acquired by Newell Companies. 

Sincerely, 


Thomas S. Taydus. 


DOCUMENT NO. 1 


Honorable Bruce A. Morrison, 
House of Representatives, Washington, D.C. 
20515 

Dear Congressman Morrison: This letter 
further responds to your referral to the 
Department of Justice of correspondence from 
Mr. Tom Taydus, an employee of Judd 
Drapery Hardware Company (Judd). In that 
correspondence, Mr. Taydus alleges that the 
Newell Companies, Inc. (Newell), had acted 
to undermine the government's civil antitrust 
suit (United States v. Newell Companies, Inc., 
Civil No. N 82-305, D. Conn.), challenging the 
1981 acquisition by Newell of the drapery 
hardware business of The Stanley Works 
(now being operated as Judd) as a violation 
of section 7 of the Clayton Act. In that case, 
the government seeks the divestiture of Judd 
as an independent, ongoing manufacturer of 
drapery hardware. The case is currently 
being prepared for trial, and the court 
recently set trail for September of this year. 

In answer to your question why the 
Department of Justice did not oppose this 
transaction before it was consummated, 
notification of this acquisition was not 
required under the Hart-Scott-Rodino 
premerger notification program. The Division 
learned of it shortly after the date on which it 
had been consummated, and accordingly, we 
could not sue to block it prior to that time. 

Pending the conclusion of the Newell 
litigation, the court has entered an order 
requiring Newell to hold Judd separate from 
Newell's other operations and to refrain from 
certain conduct that could impair Newell’s 
ability to sell Judd as a separate, ongoing 
business enterprise should the court 
ultimately order divestiture. Mr. Taydus 
alleges that Newell has taken actions 
designed to make the Judd business 
unsalable. 

The staff of the Antitrust Division 
conducting this litigation received a letter 
directly from Mr. Taydus, dated May 13, 1983, 
outlining his allegations against Newell. The 
staff has studied all the information he has 
made available to us, including the extensive 
submission you referred to us. The staff has 
previously met with Mr. Taydus and has 
spoken on the telephone with him on 
numerous occasions. The staff's most recent 
contact with Mr. Taydus was on May 23, 
1984. 

Partly in response to information supplied 
by Mr. Taydus, the staff deposed or 
interviewed employees and customers of 
Newell and Judd. We also received and 
reviewed answers to interrogatories and 
documents from Newell. The staff continues 
to monitor closely Newell's obligations under 
the hold-separate order, as it prepares for the 
scheduled trial of this matter. In addition, the 
hold-separate order requires Newell to notify 
us prior to taking any action outside the 
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ordinary course of business, and we believe 
this provision should aid in monitoring the 
situation. If we determine that Newell has 
acted or is about to act in a way that violates 
the hold-separate order, we will take 
whatever action is warranted by the 
circumstances. 

I trust this inforamtion is responsive to 
your request and will enable you to respond 
to Mr. Taydus. Your interest in this matter, 
and in our antitrust law enforcement 
program, is greatly appreciated. 

Sincerely. 
J. Paul McGrath, 
Assistant Attorney General, Antitrust 
Division. 
Exhibit 2 
May 20, 1985. 
Mr. Ralph T. Giordano, 
Chief, New York Field Office, Anti-Trust 
Division, Dept. of Justice 

Dear Mr. Giordano: In regard to the suit 
United States v. Newell Companies Inc., Act 
15 U.S.C. 16 (b) through (h) AntiTrust Suits— 
What happens to Employees Like myself who 
after 18 yrs. of service and age 52 job was 
terminated? 

I was the No. 1 sales person and lost my 
job because Newell took all of my important 
Judd Accounts away from me and made them 
Newell accounts—then leaving one with 
hardly no accounts to call upon and no 
results no business.. 

Because of them doing what the 
government said not to.do I as well as many 
others have no job. 

Now they admitt they are wrong and took 
all the good accounts into Newell 
Companies—not much chance of them selling 
Judd and we the ex employees are out with 
nothing. Seems to me something should be 
done to make Newell take care of the people 
they let go by their wrong doings. 

If they didn't take away all my Judd 
accounts and left me them, I still would have 
a job—and maybe some one would purchase 
Judd because they would have a volume 
business. 

I wonder how the Government and the 
LAW will work for us? 

Hope something can be done for us? 

Thanks for listing. 

Regards, 
Milton R. Aucoin, 
18 yr. Judd Drapery Hardware Co. No. 1 
salesman. 


Milton R. Aucoin, 3920 Florida St., 
Mandeville, LA 70448, (504) 626-8569 


Certificate of Service 


I hereby certify that on this 21st day 
of June 1985, I have served the foregoing 
Plaintiff's Response to the Comments of 
Thomas S. Taydus and Milton R. Aucoin 
by first class mail, postage prepaid, on 
William S. D'Amico, Esq., D'Amico, 
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Luedtke, Demarest & Golden, 1920 N 
Street, NW., Washington, D.C. 20036. 
Lowell L. Jacobs, 

Attorney, Department of Justice, Antitrust 
Division, 26 Federal Plaza, Room 3630 New 
York, New York 10278, (212) 264-0659. 

[FR Doc. 85-15264 Filed 7—1-85; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Notice of Determinations Regarding 
Eligibility to Apply for Worker 
Adjustment Assistance; Falk Corp. et 
al. 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273} the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period June 
17, 1985—June 21, 1985. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 

. of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 
Negative Determinations 

In the following case the investigation 
revealed that criterion (2) has not been 
met for the reason specified. 

TA-W-15, 850; Falk Corporation, 
Milwaukee, WI 

Domestic sales and production at the 
Milwaukee. WI plant of Falk 
Corporation increased in each quarter of 
1984 compared to the corresponding 
quarter of 1983 and in the first quarter of 
1985 compared to the same quarter of 


Connors, Ferrelfi, Damesheck, inc., D.B.A. Connors Foot- | Li 


wear (company). 


Affirmative Determinations 
TA-W-15, 761; Hyster Company, 
Danville, IL 


A certification was issued covering all 
workers of the firm separated on or after 


January 1, 1985. 


TA-W-15, 846; Vest, Incorporated, 
Fallston, NC 
A certification was issued covering all 
workers of the firm separated on or after 
March 18, 1984 and before April 1, 1985. 
TA-W-15, 796; Harrington and 
Richardson, Inc., Gardner, MA ‘ 
A certification was issued covering all 
workers of the firm separated on or after 
February 13, 1984. 
TA-W-15, 754; Plant #1 and #2, Anchor 
Hocking Corp., Lancaster, OH 
A certification was issued covering all 
workers of Plants #1 and #2, Anchor 
Hocking Corp., Lancaster, OH separated 
on or after February 5, 1984. 
TA-W-15, 858; Zeus Manufacturing 
Company, Washington, GA 
A certification was issued covering all 
workers of the firm separated on or after 
June 1, 1984 and before May 31, 1985. 
TA-W-15, 859; Zeus Manufacturing 
Company, Twilight Sewing Plant, 
Lincolnton, GA 
A certification was issued covering all 
workers of the firm separated on or after 
June 1, 1984 and before May 31, 1985. 
TA-W-15, 752; U.S. Steel Corp., Gary 
Works, Gary, IN 
A certification was issued covering all 
workers engaged in employment related 
to the production of hot and cold rolled 
carbon steel sheet and strip, tin plate, 
and basic and semi finished steel 
separated on or after February 1, 1984 
I hereby certify that the 
aforementioned determinations were 
issued during the period June 17, 1985- 
June 21, 1985. Copies of these 
determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor, 601 D Street, NW.., 
Washington, DC during normal business 
hours or will be mailed to persons who 
write to the above address. 
Dated: June 25, 1985. 
Glenn M. Zech, 
Acting Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 85-15851 Filed 7-1-85; 8:45 am] 
BILLING CODE 4510-30-M 
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Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; 
Alatex, Inc., et al. 


Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 


The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 


The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than July 12, 1985. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than, July 12, 1985. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW, Washington, 
DC 20213. 


Signed at Washington, DC this 24th day of 
June 1985. ° 


Marvin. M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 


Dress shirts. 
| Womene shoes 
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Petitioner Union workers or former workers of— 


(The) Great Western Suga? Co. (workers)... 
J.P. Tanning Co., Inc. (workers) 

Mount Braddock Land Co. (UMWA) 
Pickens Footwear Co. (company)... 
Phoenix Forging Co (Boilermakers) ..... 


Stearns Roger Manufacturers, inc. (Molders & Allied Wkrs).. 
Westinghouse Electric Corp. (United Electrical) 
West Point Pepperell Dixie Mill (wkrs) 
Arcadian Corp. (OCAW). 

Bard Parker (company) 

Commonwealth Aluminum Corp. (USWA) 
Ephrata Apparel Co., inc. (ACTWU) 

Fiat River Glass Co. (workers) 

Kent Plastics (UFCW)............. 


Martin Marietta Corp. (USWA) 

Oneita Knitting Mills (company)... 

Oneita Knitting Milis (company)... 

Mars Biuff industries (company).. 

Hebron Textiles (company) 

U.S. Steel Mining Co., 
(UMWA). 


inc., Leckrone Treating Plant 


[FR Doc. 85-15852 Filed 7-1-85; 8:45 am] 
BILLING CODE 4510-30-M 


Mine Safety and Health Administration 


[Docket No. M-85-19-C] 


Keno Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Keno Coal Company, 1433 Poplar St., 
Kulpmont, Pennsylvania 17834 has filed 
a petition to modify the application of 30 
CFR 75.902 (low- and medium-voltage 
ground check monitor circuits) to its No. 
1 Slope (I.D. No. 36-02257) located in 
Columbia County, Pennsylvania. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirements that low- and medium- 
voltage resistance grounded systems 
include a fail-safe ground check circuit 
to monitor continuously the grounding 
circuit. 

2. The mine generates 480-volt, 3- 
phase power with a diesel-powered 
generator, which energizes two 13 hp 
sump pumps. The power conductors are 
2/0 copper and the grounding conductor, 
which is continuous from the surface 
grounding electrodes to the underground 

-electrical equipment, is 1/0 copper. 

3. There are no personnel in the mine 
while electrical circuits are energized. 
There is no high voltage and no portable 
or mobile equipment in the mine. 

4. Water is pumped from the mine 


~_| Ephrata, PA... 
Flat River, M 
...| Evansville, tN... 


The Dallas, OR.................... 
= Fingorvite, $C... 


Leckrone, PA 


APPENDIX—Continued 


Date 
received 


Date of 
petition 


6/18/85 
6/13/85 
6/12/85 
6/18/85 
6/18/65 


6/7/85 
6/4/85 
6/6/85 
6/13/85 
6/13/85 


TA-W-16,105 
TA-W-16,106 
TA-W-16,107 
TA-W-16,108 
TA-W-16,109 


6/18/65 
6/14/85 
6/14/85 
6/18/85 
6/18/85 
6/18/65 
6/18/85 
6/18/85 
6/17/85 


6/7/85 
6/14/85 
6/12/85 
6/14/85 
6/13/85 

6/7/85 
6/13/85 
6/12/85 
6/13/85 


TA-W-16,110 
TA-W-16,111 
TA-W-16,112 
TA-W-16,113 
TA-W-16,114 
TA-W-16,115 





6/18/85 
6/18/85 
6/18/85 
6/18/85 
6/18/85 
6/18/85 


6/7/85 
6/13/85 
6/13/85 
6/13/85 
6/13/85 
6/13/85 


TA-W-16,119 
TA-W-16,120 
TA-W-16,121 
TA-W-16,122 
TA-W-16,123 
TA-W-16,124 


before or after personnel are in the 
mine. Pump repairs are made by outside 
contractors and not at the mine. Since 
there are no personnel in the mine 
during pumping, they are not exposed to 
energized frames of mining machinery. 

5. As an alternate methods, petitioner 
proposes that: 

a. No personnel will enter the mine 
while circuits are energized; 

b. The pumps, which are controlled 
from the surface; will be locked out at 
the disconnect switch by the 
superintendent before personnel enter 
the mine; and 

c. A warning sign of adequate size 
will be posted at the mine’s entry. 

6. Petitioner states that the proposed 
alternative method will provide the 
same degree of safety for the miners 
affected as that afforded by the 
standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4915 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
August 1, 1985. Copies of the petition are 
available for inspection at that address. 


Dated: June 25, 1985. 
Patricia W. Silvey, 


Director, Office of Standards, Regulations 
and Variances. 


[FR Doc. 85-15853 Filed 7-1-85; 8:45 am] 
BILLING CODE 4510-43-M 


Petition No. 


Articles produced 


Tanning and coloring of leather. 

Bituminous coal. 

Women and mens boots and shoes. 

Closed die ferrous alloy forgings, pipe flanges, transitional 
pipe flanges, pipe fittings and commercial valves, cold 
form threaded openings. 

Gas and steam turbines. 

Terrycioth towels. 

| Diammonium phosphate. 

| Suction catheters, suction kits. 


glassware. 

Small and large remote control housings, lens covers, 
battery cradies, video disc assemblies, aladdin purnp-A- 
drink jugs. 

Finished aluminum—ingot, billot, logs, etc. 


Mine post, lumber, header blocks, wooden wedges, rail- 
road ties. 


Office’of Pension and Welfare Benefit 
Programs 


{Application No. D-5280] et al. 


Proposed Exemptions; the McShane & 
Bowie Profit Sharing Plan et al. 


AGENCY: Pension and Welfare Benefit 
Programs, Labor. 


ACTION: Notice of Proposed Exemptions. 


SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 


Written Comments and Hearing 
Requests 


All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
Notice. Comments and requests for a 
hearing should state the reasons for the 
writer's interest in the pending 
exemption. 


ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
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D.C. 20216. Attention: Application No. 
stated in each Notice of Pendency. The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constititution Avenue, NW., 
Washington, D.C. 20216. 


Notice to Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and sha!! inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 

SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75~1 (40 FR 18471, 
April 28, 1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, these 
notices of pendency are issued solely by 
the Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


The McShane & Bowie Profit Sharing 
Plan (the Plan) Located in Grand Rapids, 
Michigan 

[Application No. D-5280} 

Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 4975(c)(2) of the 
Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 38, 1975). If the 
exemption is granted the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1){A) through (E) of the Code 
shall not apply to the loan of the lesser 
of $150,000 or 25% of the Plan’s assets to 
McShane & Bowie (the Employer), under 
the terms set forth in this notice of 


proposed exemption, provided such 
terms are not less favorable to the Plan 
than those obtainable in an arm’s-length 
transaction with an unrelated party. 
Section 408(d){1) of the Act provides 
that the Department lacks authority to 
grant an exemption under section 408({a) 
of the Act for the lending of any part of 
the corpus or the income of a plan to an 
owner-employee. Therefore, the 
Department cannot grant an exemption 
under Title I for the subject loan. 
However, the Department can grant an 
exemption under Title II of the Act, 
pursuant to section 4975 of the Code. 


Summary of Facts and Representations 


1. The Plan is an HR-10 Profit Sharing 
Plan which has 15 participants and total 
assets with a current market value of 
approximately $610.420 as of January 31, 
1985. The Employer is a partnership of 
attorneys engaged in the practice of law 
which has been in existence since 1950. 
All of the partners in the partnership are 
owner-employees of the Employer. 

2. The Plan proposes to lend to the 
Employer the lesser of $150,000 or 25% of 
the Plan's assets at the time of the 
consummation of the loan. The loan 
shall be repaid according to the 
following schedule. Principal in an 
amount determined by the maker and all 
interest then accrued shall be paid on 
January 31, 1986 and on each January 31 
thereafter until the entire balance of 
principal and interest is paid, provided 
that: (1) by January 31, 1989, an amount 
of principal must have been paid equal 
to the amount which would have been 
paid in the first four years on principal 
under an amortization schedule fully 
amortizing the original principal balance 
over 14 years with annual payments and 
an interest rate equal to 15%; (2) By 
January 31, 1994, an amount of principal 
must have been paid equal to the 
amount which would have been paid in 
the first nine years on principal under an 
amortization schedule fully amortizinag 
the original principal balance over 14 
years with annual payments and an 
interest rate equal to 15%; (3) the entire 
balance of principal and interest shall 
be repaid no later than January 31, 1997; 
and (4) additional payments may be 
made at any time. 

3. The interest rate for the subject 
loan will be at a fixed rate of 15% per 
annum. MetroBanc Federal Savings 
Banks, an independent bank located in 
Grand Rapids, Michigan, has 
represented that it would loan up to 
$200,000 to the Employer under the 
identical repayment terms as described 
above, without security, at an interest 
rate of either 15% per annum or a 
variable interest rate equal to one 
percent per annum in excess of 
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MetroBank's prine interest rate in effect 
from time to time. The applicants have 
chosen the 15% fixed rate for the subject 
loan because such rate is currently 
higher than the one percent above prime 
rate, and thus is more advantageous to 
the Plan. 

4. The collateral for the subject loan 
will be a first security interest in all the 
equipment and furnishings (the 
Property) in the Employer's offices. Mr. 
Bruce Wm. Broersma, SRPA, an 
independent appraiser in Grand Rapids, 
Michigan, has appraised the Property as 
having a fair market value of $313,792 as 
of April 29, 1985. The Employer will file 
a financing statement with the 
Community Clerk for Kent County, 
Michigan, evidencing the Plan's security 
interest in the Property. The Employer 
represents that it will insure the 
collateral and provide additional 
collateral that may be required so that 
the value of the collateral securing the 
loan will always be at least 150% of the 
outstanding balance of the loan. 

5. The Plan's independent trustee is 
the Old Kent Bank and Trust Company 
of Grand Rapids, Michigan (the Bank). 
The applicants represent that the Bank 
is independent in that it has only a 
negligible commercial relationship with 
the Employer. Less than one percent of 
the total loans carried on the Bank's 
books are to the Employer and its 
partners. The Employer's deposits 
represent much less than one percent of 
the total deposits held by the Bank. Prior 
to the Plan making the subject loan, all 
indebtedness of the Employer to the 
Bank will be repaid, and no part of the 
proceeds of the proposed loan will be 
paid to the bank or its affiliates. The 
Bank represents that it has reviewed the 
proposed loan and has determined that 
such loan is appropriate for the Plan and 
in the Plan's best interest. The Bank 
represents that in addition to reviewing 
the specific terms and conditions of the 
proposed loan, it has examined the 
overall Plan investment portfolio, 
considered the foreseeable cash flow 
needs of the Plan, given consideration to 
the necessity of a sale of any Plan 
assets, examined the diversification of 
Plan assets in light of the proposed loan 
investment, and reviewed the terms of 
the-proposed loan as such terms 
comport with the Plan’s investment 
scheme. In addition, the Bank represents 
that it will monitor the proposed loan to 
insure repayment and will take 
appropriate action to enforce the Plan's 
rights under the loan. The Bank 
represents that it will call the loan at 
any time a default occurs in the loan 
payments. 
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6. In summary, the applicants 
represent that the proposed loan meets 
the criteria of section 4975({c}(2) of the 
Code because: 1) the loan will represent 
no more than 25% of the assets of the 
Plan; 2) a local independent bank would 
make the same loan to the Employer at 
identical terms without requiring any 
security; 3) an independent appraiser 
has appraised the collateral for the 
proposed loan as having a fair market 
value greater than two times the 
principal amount of the loan; 4) the 
Bank, the Plan's independent fiduciary, 
has determined that the proposed loan 
is appropriate for the Plan and in the 
Plan's best interest; and 5) the Bank will 
monitor the loan and take whatever 
action it deems appropriate to enforce 
the Plan's rights under the loan. 


FOR FURTHER INFORMATION CONTACT: 
Gary H. Kefkowitz of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Mortgage Asset Management Associates 
(Mortgage Associates) Located in 
Sausalito, California 


[Application No. D-5403] 
Proposed Exemption 


The Department is considering 
granting the requested exemption under 
the authority of section 408(a) of the Act 
and section 4975(c)({2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 {40 FR 
18471, April 28, 1975). 


Section I—Exemption for Certain 
Transactions Involving the Purchase and 
Sale of Units in the Trust 


The restrictions of section 406(a)(1) 
(A) through (D) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) {A) through (D) of the 
Code, shall not apply to the purchase 
and sale of units of the Trust between 
Mortgage Associates and an employee 
benefit plan that is participating in the 
Trust (Participating Plan) where 
Mortgage Associates provides or will 
provide investment management 
services and therefore is or will be a 
fiduciary, provided that: 

(a) Each purchase or sale is 
authorized in writing by a fiduciary of a 
Participating Plan who is independent of 
Mortgage Associates and any of its 
affiliates; 

(b) Not more than 10 percent of a 
Participating Plan's assets are invested 
in the Trust; and 

(c) The applicable conditions set forth 
in Section IV of this exemption are met. 


Section 1—Transactions With Persons 
Who Are Parties in Interest With 
Respect to the Trust Solely by Virtue of 
Being Certain Service Providers or 
Certain Affiliates of Service Providers 


The restrictions of section 406(a)(1) 
(A) through (D) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c){1) {A) through [D) of the 
Code, shall not apply to any transaction 
between the Trust and a person who is a 
party in interest with respect to the 
Trust, if: 

(a) The person is a party in interest 
(including a fiduciary) solely by reason 
of providing services to the Trust or 
solely by reason of a relationship to a 
service provider described in section 
3(14) (F), (G), (H) or (I) of the Act, or 
both; and 

(b) The person is not Mortgage 
Associates or any affiliate thereof. 


Section I1—Transactions With Persons 
Who Are Parties in Interest With 
Respect to a Participating Plan 


The restrictions of section 406(a)(1) 
(A) through (D) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975{c)(1) (A) through (D) of the 
Code, shall not apply to any transaction 
between the Trust and a person who is a 
party in interest with respect to a 
Participating Plan that has an interest in 
the Trust, if: 

(a) The person is a party in interest 
(including a fiduciary) and the person 
neither exercised nor has any 
discretionary authority, control, 
responsibility or influence with respect 
to the investment of the Participating 
Plan’s assets in, or held by, the Trust; 

(b) The person is not Mortgage 
Associates or any affiliate thereof; 

{c) The person is a party in interest 
with respect to a Participating Plan, 
which Participating Plan’s interest in the 
Trust, together with the interest(s) held 
by any other plans maintained by the 
same employer or employee 
organization, does not exceed 20 percent 
of the total assets of the Trust. 


Section IV—General Conditions 


(a) At the time the transaction is 
entered into, and at the time of any 
subsequent renewal thereof that 
requires the consent of Mortgage 
Associates or its.affiliates, the terms of 
the transaction are not less favorable to 
the Trust than the terms generally 
available in arm’s-length transactions 
between unrelated parties. 

(b) Mortgage Associates or its 
affiliates maintain for a period of six . 
years from the date of the transaction 
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the records necessary to enable the 
persons described in subsection {c) of 
this section to determine whether the 
conditions of this exemption have been 
met, except that: (1) A prohibited 
transaction will not be considered to 
have occurred if, due to circumstances 
beyond the control of Mortgage 
Associates or its affiliates, the records 
are lost or destroyed prior to the end of 
the six-year period, and (2) no party in 
interest shall be subject to the civil 
penalty that may be assessed under 
section 502{i) of the Act, or to the taxes 
imposed by section 4975 (a) and (b) of 
the Code, if the records are not 
maintained, or are not available for 
examination as required by subsection 
(c) below. 

(c)(1) Except as provided in paragraph 
(2) below and notwithstanding any 
provisions of subsections (a}{2) and (b) 
of section 503 of the Act, the records 
referred to in subsection (b} of this 
section are unconditionally available at 
their customary location for 
examination during normal business 
hours by: 

(A) Any duly authorized employee or 
representative of the Department or the 
Internal Revenue Service, 

(B) Any fiduciary of a Participating 
Plan who has authority to acquire or 
dispose of the interests in the Trust or 
any duly authorized employee or 
representative of such fiduciary, 

(C) Any contributing employer to any 
Participating Plan, or any duly 
authorized employee or representative 
of such employer, or 

{D) Any participant or beneficiary of 
any Participating Plan, or any duly 
authorized employee or representative 
of such participant or beneficiary. 

(2) None of the persons described in 
subparagraphs [B) through [D) above 
shall be authorized to examine trade 
secrets of Mortgage Associates or its 
affiliates, or commercial or financial 
information which is privileged or 
confidential. 


Section V—Definitions and General 
Rules. 


For purposes of this exemption, 

(a) an “affiliate” of a person 
includes— 

(1) Any person directly or indirectly 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person, 

(2) Any officer, director, employee, 
relative of, or partners in any such 
person, and 

(3) Any corporation or partnership of 
which such person is an officer, director, 
partner or employee. 





27382 


For the purposes of this subsection 
(a), the term “affiliate” shall not be 
limited to persons or entities that are in 
existence on the effective date of this 
exemption. 

(b) The term “control” means the 
power to exercise a controlling influence 
over the management or policies of a 
person other than an individual. 

(c) The term “Trust” means: (i) Any 
group trust that is currently managed by 
Mortgage Associates or its affiliates (the 
MAMA Trusts); or (ii) any group trust 
that may hereafter be established and 
managed by Mortgage Associates or its 
affiliates, provided that in all material 
respects such trusts will be similar to 
the MAMA Trusts. 

(d) The time as of which any 
transaction, acquisition or holding 
occurs is the date upon which the 
transaction is entered into, the 
acquisition is made or the holding 
commences. In addition, in the case of a 
transaction that is continuing, the 
transaction shall be deemed to occur 
until it is terminated. If any transaction 
is entered into, or any acquisition is 
made, or a renewal that requires the 
consent of the Trust occurs on or after 
the date of granting of this exemption, 
and the requirements of this exemption 
are satisfied at the time the transaction 
is entered into or renewed, respectively, 
or at the time the acquisition is made, 
the requirements will continue to be 
satisfied thereafter with respect to the 
transaction or acquisition and the 
exemption shall apply thereafter to the 
continued holding of the property so 
acquired. Notwithstanding the foregoing, 
this exemption shall cease to apply to a 
transaction or holding exempt by virtue 
of Section III at such time as the interest 
of any Participating Plan exceeds the 
percentage interest limitations of 
Section III unless no portion of such 
excess results from the purchase of an 
additional interest in the Trust by such 
Participating Plan. For this purpose, 
purchases do not include the 
reinvestment of Trust earnings. Nothing 
in this subsection (d) shall be construed 
to exempt a transaction entered into by 
the Trust which becomes a transaction 
described in section 406 of the Act or 
section 4975 of the Code while the 
transaction is continuing, unless the 
conditions of the exemption were met 
either at the time the transaction was 
entered into or at the time the 
transaction would have become 
prohibited but for this exemption. 

(e) Each Participating Plan shall be 
considered to own the same 
proportionate undivided interest in each 
asset of the Trust as its proportionate 
interest in the total assets of the such 


trust as calculated on the most recent 
preceding valuation date of the Trust. 


Preamble 


On July 25, 1980, the Department 
published a class exemption, Prohibited 
Transaction Exemption (PTE) 80-51, (45 
FR 49709), which permits collective 
investment funds that are maintained by 
banks and in which employee benefit 
plans participate to engage in certain 
transactions provided that specified 
conditions are met. The transactions for 
which the applicant has requested relief 
are similar to those which are the 
subject of PTE 80-51. 

The Department stated in PTE 80-51 
that a comment had been received to the 
proposed class exemption requesting 
that it be amended to apply to collective 
investment funds that are not 
maintained by banks. Relief was 
granted for bank collective investment 
funds because, among other reasons, 
such funds are regulated by other 
governmental agencies and constitute a 
well-defined class of funds. In the case 
of collective investment funds that are 
not maintained by baitks, the 
Department found that the record was 
insufficient to determine the nature of 
the funds and the entities managing the 
funds that would comprise the class 
covered by such broad relief. As a 
result, the Department stated that it 
could not make the required statutory 
findings for such relief, and that relief 
for non-bank maintained collective 
investment funds should be dealt with 
on an individual rather than a class 
basis. 

On March 13, 1984, the Department 
granted class relief (PTE 84-14, 49 FR 
9494) for a number of transactions 
where the subject plan assets were 
under the management of a qualified 
professional asset manager which is 
independent of the parties in interest 
with whom it will deal. Mortgage 
Associates has reviewed the terms of 
this class exemption and represents that 
the transactions for which relief is 
requested appear to be outside the 
scope of that exemption. 


Summary of Facts and Representations 


1. The MAMA Trusts currently exist 
in two forms, an open-ended trust 
(MAMA Trust I) and a closed-ended 
version (MAMA Trust II). The MAMA 
Trusts have been organized as group 
trusts described in Rev. Rul 81-100, IRB 
1981-13, 32, to offer tax exempt entities 
the opportunity to acquire beneficial 
interests in a geographically diversified 
pool of high quality mortgage loans 
secured by single family residential 
properties located throughout the United 
States. Only trusts that form a part of 
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pension or profit-sharing plans qualified 
under Code section 401(a) and exempt 
from federal income tax under Code 
section 501{a), governmental plans 
described in Code section 414(d), and 
governmental units described in Code 
section 805(d)(6).will be permitted to 
invest in the MAMA Trusts. 

2. Units in the MAMA Trusts have 
been offered to investors pursuant to 
private placement agreements and will 
not be registered under the Securities 
Act of 1933, as amended. The offering 
price for each unit is $500,000 with a 
minimum subscription by an investor of 
six units ($3,000,000). To purchase a unit 
in one of the MAMA Trusts, an investor 
must execute a subscription agreement 
and stand ready to make full payment in 
cash for the number of units one has 
committed to purchase within 30 days 
notice after the respective trust obtains 
commitments for a minimum 
subscription amount of $25,000,000. No 
underwriting or sales commissions will 
be deducted from the sales price paid by 
subscribers for the units, hence all 
proceeds will be available for 
investment by the MAMA Trusts. There 
will not be any future assessments to 
holders of a unit nor will beneficiaries 
be required to contribute further sums of 
capital to the MAMA Trusts. As 
required by Rev. Rul 81-100, neither the 
units nor any interest therein may be 
resold, transferred, assigned or 
otherwise disposed of or encumbered by 
an investor. An investor may seek to 
redeem units at the end of each calendar 
quarter (the Valuation Date) upon 90 
days written notice (the redemption 
procurement varies slightly between the 
MAMA Trusts, the specifics for each 
trust are discussed below in paragraphs 
12 and 13). The MAMA Trusts are 
structured as group trusts, not as real 
estate investment trusts. Moreover, the 
MAMA Trusts are not, and it is intended 
that they will not operate in such 
manner as to be classified as an 
“investment company” for purposes of 
the Investment Company Act of 1940. 

3. The trustees of MAMA Trusts I are 
H. Robert Bartell, Jr. and Richard L. 
Heisel (MAMA Trust I Trustees). Mr. 
Bartell is currently the only trustee of 
MAMA Trust II; although, the trust 
agreement for such trust provides for up 
to three trustees (MAMA Trust II 
Trustees, the trustees of the MAMA 
Trusts are collectively referred to herein 
as the Trustees). The Trustees are 
officers or directors of Mortgage 
Associates. The Trustees receive no 
compensation as such from MAMA 
Trusts, but are eligible to be reimbursed 
for certain expenses. The Trustees may 
resign, in which case a unanimous vote 
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of the remaining trustees of the 
respective trust would be required to 
appoint any successor trustee. The 
Trustees may also be removed with or 
without cause by the vote or written 
consent of the beneficiaries holding 66% 
percent of the outstanding units in the 
affected trust. 

4. Pursuant to a written investment 
management agreement (the Agreement) 
entered into with the Trustees of the 
respective MAMA Trusts, Mortgage 
Associates, will provide investment 
management services. Mortgage 
Associates, a California corporation 
incorporated as Bartell Mortgage 
Management Associates, is a registered 
investment advisor under the 
Investment Advisors Act of 1940 
specializing in the management of 
residential mortgage group trusts for 
tax-exempt employee benefit plans. 
Mortgage Associates expects to manage 
other group trusts that will be 
established in the future and operate in 
similar manner to either of the trusts 
described herein. Accordingly, the 
application has been submitted to cover 
current as well as future conduct in the 
operation of the subject group trusts. All 
investment decisions and conduct of the 
MAMA Trusts’ operations will be 
carried out by Mortgage Associates as 
investment manager subject to the 
oversight of the Trustees. The MAMA 
Trusts intend to invest their assests in 
diversified pools of single family 
residential mortgage loans {the 
Mortgage Loans). The term “single 
family mortgage loans” means 
permanent loans (as opposed to 
construction and land development 
loans) secured by mortgages or deeds of 
trust on non-farm properties comprising 
one to four dwelling units, including 
individual condominiums, row houses, 
townhouses and other sepate dwelling 
units even when located in buildings 
containing five or more of such units. No 
more than 20 percent of the Mortgage 
Loans at the time of purchase by one of 

- the MAMA Trusts will be secured by 
properties located in any one state. 
Mortgage Associates anticipates that the 
Mortgage Loans purchased for the 
MAMA Trusts will be primarily 
conventional mortgage loans but FHA 
insured and VA guaranteed loans may 
also be acquired. While all eligible 
Mortgage Loans must be repayable in 
monthly installments which reduce the 
principal balance of the loan to zero at 
final maturity, other financing of the 
loans may vary between MAMA Trust I 
and MAMA Trust IL (The differences 
between the two trusts are discussed 
below in paragraphs 12 and 13.) 


All of the Mortgage Loans will be 
screened and underwritten to the 
specifications of the investment 
manager. At the time of its origination, 
each Mortgage Loan must have (a) met 
the terms to be eligible, through an 
established program for purchase by 
either the Federal National Mortgage 
Association (FNMA), the Government 
National Mortgage Association (GNMA) 
or the Federal Home Loan Mortgage 
Corporation {FHLMC}, except, however, 
with respect to the loan size criteria 
established by the FNMA, GNMA or 
FHLMC, and (b) been originated by a 
lender which had as one of its principal 
purposes in the normal course of 
business the origination of loans secured 
by real estate mortgages or deeds of 
trust and which qualifies for either {i) 
approval by the Secretary of Housing 
and Urban Development for 
participation in any mortgage insurance 
program under the National Housing 
Act; or {ii) approval by FNMA or 
FHLMC as a qualified “seller/servicer.” 
The MAMA Trusts will purchase 
Mortgage Loans from eligible state and 
federally chartered savings and loan 
associations, mutual savings banks, 
commercial banks and similar financial 
institutions and from other 
organizations, principally brokerage 
firms and mortgage bankers. Pending 
investment of monies held by the 
MAMA Trusts in Mortgage Loans, short 
term investments will be made in 
certificates of deposit; bankers 
acceptances; interest bearing accounts 
maintained by banks, savings banks, 
savings and loan associations or similar 
institutions; high grade commercial 
paper; money market funds containing 
government obligations or other money 
market types of securities. The MAMA 
Trusts do not intend to borrow money, 
except that they may, under 
extraordinary circumstances, make 
short term borrowings to ensure 
adequate cash flow. 

5. The MAMA Trusts will enter into 
trust agreements with Security Pacific 
National Bank or another commercial 
bank selected by Mortgage Associates 
having aggregate capital, surplus and 
retained earnings of not less than $100 
million (the Bank). The Bank will agree 
to take delivery of and title to and hold 
on behalf of the respective MAMA Trust 
all related mortgage documents, 
including the original mortgages, 
assignments thereof in recordable form 
and title insurance policies {if 
applicable). The Bank wili further agree 
to ascertain that all Mortgage Loans and 
related documents delivered to the Bank 
have been executed and received by the 
Bank and that the Mortgage Loans and 
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related documents conform to the terms 
of the purchase agreements pursuant to 
which the respective MAMA Trust 
acquires such Mortgage Loans. 

6. As investment manager, Mortgage 
Associates, will act as master servicer 
(Master Servicer) and will be 
responsible for supervising the local 
mortgage servicers who will perform the 
day-to-day servicing of the Mortgage 
Loans. Based on a uniform accounting 
system, the Master Servicer will provide 
the MAMA Trusts with consolidated 
monthly reports which will reflect 
collections, delinquencies, prepayments 
and prepaid installments from the 
Mortgage Loans. The local servicers will 
normally be the institutions which 
originated and sold the Mortgage Loans 
to the respective MAMA Trust; 
however, other qualified servicing 
institutions may be selected. The local 
servicer’s primary compensation will be 
a negotiated percentage. of the 
outstanding principal amount of the 
Mortgage Loan (e.g., .25 percent per 
annum). This servicing fee is typically 
deducted by the local servicer monthly, 
prior to remittance to the MAMA Trusts 
of all income, principal and other sums 
received on the Mortgage Loans being 
serviced. 

7. The Mortgage Loans are 
individually protected by primary 
hazard insurance generally in an 
amount no less than the original amount 
of the Mortgage Loan. Depending on the 
location of the property collateralizing 
the Mortgage Loan, an additional special 
hazard insurance protecting against 
floods, earthquakes and mud flows may 
be required. Additionally, primary 
mortgage guarantee insurance policies, 
which protect against financial loss by 
reason of non-payment of principal and 
interest, will be required when the loan- 
to-value rates.exceed a fixed percentage 
(generally 70 percent). At the discretion 
of Mortgage Associates, a mortgage pool 
insurance may be obtained for all or a 
portion of the Mortgage Loans. Instead 
of insuring each individual Mortgage 
Loan, this type of insurance will insure a 
pool of mortgages by providing that the 
insurer will settle individual claims of 
non-payment in full with no loss limit on 
the individual claims until the net claims 
reach a pre-set percentage of the 
original principal balance of the pool, 
losses above this pre-determined 
amount would then be borne by the 
respective MAMA Trust. 

8. Pursuant to the Agreement, 
Mortgage Associates will receive from 
the MAMA Trusts an asset management 
fee at the rate of .35 percent per annum 
paid quarterly in advance on the 
beginning asset value of such trust for 
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each calendar quarter. This fee will 
cover all charges for investment 
decisions, asset valuations and reportin 
functions performed as investment 
manager. Except as described above, 
Mortgage Associates will receive no 
other compensation from the MAMA 
Trusts, or from others with respect to 
the business, assets or affairs of the 
MAMA Trusts, including, without 
limitation, commissions or fees with 
respect to the purchase of Mortgage 
Loans or short-term money market 
investments by the MAMA Trusts, 
insurance commission fees, foreclosure 
sale fees or commissions. ' All expenses 
incidential to the establishment and 
operation of the MAMA Trusts will be 
paid by such trusts. Mortgage 
Associates, as investment manager, will 
pay its own expenses for compensation 
to employees, costs incurred in 
performing Master Servicer functions, 
costs relating to the preparation, 
printing and mailing of any private 
placement memorandum or other 
marketing materials, costs for 
preparation of quarterly valuation 
statements and other administrative 
expenses. The Agreement between the 
respective MAMA Trust and the 
Investment Manager, unless sooner 
terminated, is to remain in effect for the 
duration of such trust. Either of the 
MAMA Trusts may, at any time, 
terminate their respective Agreement. 
9. The value of the Mortgage Loans 
held by the MAMA Trusts will be 
established by reference to market 
prices for such mortgage loans, if they 
are reasonably ascertainable from 
informed sources, including mortgage 
bankers, investment bankers or other 
sources of secondary mortgage market 
quotations. In the event certain of the 
Mortgage Loans are not actively traded 
and no market quotations are available, 
Mortgage Associates will set values 
based upon accepted valuation 
principles and reference to the market 


prices for investments with similar yield, 


risk and cash flow characteristics. 
Short-term money market investments 
will be valued at current market prices 
or, if shares of money market mutual 
funds, at their redemption prices. The 
value of units in the MAMA Trusts will 
be determined by dividing the aggregate 
value of the assets, less accrued 
liabilities, by the number of units 
outstanding on such Valuation Date. 

10. The books of the respective 
MAMA Trusts will be certified annually 
by a firm of independent certified public 


‘The Department is not proposing an exemption 
for the receipt of investment management fees 
beyond that provided by Section 408(b}(2} of the 
Act. 


accountants selected by the Trustees of 
the appropriate MAMA Trust. Reports 
containing the audited financial 
statements of such trusts will be sent to 
all beneficiaries including the 
Participating Plans at least annually. 
These statements will summarize all 
Mortgage Loan and short-term money 
market investment transactions during 
the year and include a listing of 
quarterly unit values. Additionally, on a 
quarterly basis Mortgage Associates 
will furnish a report of income and 
expenses for the respective MAMA 
Trust to its beneficiaries. 

11. The decision to invest in the 
MAMA Trusts will be made by 
fiduciaries of the respective investor 
employee benefit plans. Neither 
Mortgage Associates nor any of its 
affiliates currently acts as an investment 
manager or advisor of any potential 
investor in the MAMA Trusts. If 
Mortgage Associates or an affiliate does 
become such a manager or advisor, it 
will not, in such fiduciary capacity, 
place managed assets or give 
investment advice to such potential 
investor to purchase units in the MAMA 
Trusts.” 

The.subscription agreeement executed 
by all Participating Plans for any of the 
MAMA Trusts provides at section 3.03 
thereof that, “. . . as of the date such 
agreement is signed, the value of all 
securities owned by the respective 
purchaser of all issuers exemped from 
the Investment Company Act of 1940 
solely on account of section 3{c)(1) of 
such act, including the investment of 
units in [the applicable MAMA Trust], 
does not exceed 10% of the value of the 
total assets of such party.” 

12. As noted above, MAMA Trust 1 is 
an open-ended trust, hence once the 
trust becomes operational it will have 
an indefinite term subject to a vote or 
the written consent of either a majority 
of the MAMA Trust I Trustees or the 
Participating Plans holding at least 66% 
percent of the units in such trust. Once 
operational, MAMA Trust I expects to 


?To the extent that, in the ordinary course of 
business, Mortgage Associates provides 
“investment advice” to a plan within the meaning of 
regulation 29 CFR 2510.3-21(c)(1}(ii)(B) and 
recommends an investment of a plan's assets in a 
MAMA Trust that it is establishing, the presence of 
an unrelated second fiduciary acting on the 
consultant/investment advisor's recommendations 
on behalf of the plan is not sufficient to insulate 
Mortgage Associates from fiduciary liability under 
406(b) of the Act. [See Advisory Opinions 84-3A 
and 84-4A, issued by the Department on January 4, 
1984.] The Department is unable to conclude that a 
fiduciary self-dealing of this type (if present) is in 
the interests or protective of the affected plans and 
their participants and beneficiaries and, accordingly 
has limited exemptive relief for the acquisition or 
sale of beneficial interests in the MAMA Trusts to 
section 406{a) violations only. 
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offer additional units to eligible 
investors on future Valuation Dates. The 
offering of additional units will be 
subject to the availability of acceptable 
Mortgage Loans. These additional units 
will be sold atthe then current net asset 
value per unit. The Mortgage Loans to 
be acquired by MAMA Trust I will be 
limited to fixed-rate single family 
mortgage loans. The types of eligible 
mortgages include level payment 
mortgages, graduated payment 
mortgages and accelerated principal 
reduction mortgages. A Participating 
Plan may redeem all or any portion of its 
units on the Valuation Date by giving 90 
day written notice to the MAMA Trust I 
Trustees. It is expected that mortgages 
of the type purchased for this trust will 
be readily marketable at most times; 
therefore, redemptions can normally be 
expected to be paid in cash. 

13. As noted above, MAMA Trust II is 
a closed-end trust having an existefice 
for a period of five years; however, by a 
vote or the written consent of a majority 
of the MAMA Trust II Trustees and the 
Participating Plans holding at least 66% 
percent of the units, such trust may be 
extended for a period up to five 
additional years. The maximum number 
of units to be issued is limited to 400 and 
MAMA Trust II may have a maximum of 
100 investors. No additional units will 
be offered for sale after the close of the 
initial subscription period stated in the 
placement agreement. The Mortgage 
Loans to be acquired by MAMA Trust II 
will have terms which provide for 
periodic adjustment of interest rates in 
accordance with changes in market 
levels of interest rates or in general 
price levels. The types of eligible 
mortgages include adjustable rate 
mortgages and price level adjusted 
mortgages. Because the adjustments in 
these mortgages may not reflect the full 
extent of such changes in the benchmark 
interest rate or price index levels, sales 
when such rates are below market may 
result in capital losses realized by such 
trust. A Participating Plan may redeem 
all or any portion of.its units on the 
Valuation Date by giving 90 day written 
notice to the MAMA Trust II Trustees. It 
is expected that mortgages of the type 
purchased for this trust will not be 
readily marketable at all times; 
therefore, redemptions cannot normally 
be expected to be paid in cash and the 
Mortgage Loans themselves will 
frequently constitute the form of 
payment for redemption. 

14. The Investment Manager expects 
that it will from time to time manage 
other accounts or funds which will 
invest in the same types of mortgages as 
either of the MAMA Trusts. Therefore, it 
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is possible that investments in certain of 
such mortgages may be appropriate for 
more than one trust or another 
individual account directed by the 
Investment Manager. If such overlap 
does occur, it is-expected that 
investment opportunities will be 
allocated fairly between the several 
trusts taking into account; cash reserves, 
uncalled funds subscribed and held by a 
‘ trust pending investment calls, and the 
geographical location of the investment 
opportunity. These hypothetical 
conflicts cannot arise in the case of 
MAMA Trust I and MAMA Trust II 
because of the different investment 
objectives in the two trusts (i.e. fixed 
verses varible rate mortgages). In the 
event additional trust are developed, no 
trust formed or operated by the 
Investment Manager will purchase 
Mortgage Loans from or sell Mortgage 
Loans to either the Investment Manager, 
any of its principals or an other trust 
under the sponsorship of the Investment 
Manager. Additionally, the Investment 
Manager, its officers, directors and 
employees and their affiliates shall not 
purchase any mortgage loans for 
themselves on a behalf of another 
individual account directed by the 
Investment Manager which makes 
similar investments to either of the 
MAMA Trusts so long as the respective 
MAMA Trust has uninvested funds (less 
appropriate reserves) available to 
purchase such mortgage loans. 

15. Whenever a termination of a 
MAMA Trust occurs, the respective 
Trustees will attempt to reduce all 
outstanding trust assets to cash, the only 
allowable form of distributions on 
termination. At the present time, the 
secondary mortgage market presents 
ample opportunities for all cash 
dispositions of both fixed and 
adjustable rate mortgages. However, * 
should market conditions in the future 
be such that disposition for cash of 
certain Mortgage Loans is determined to 
be unfeasible or not advantageous to the 
interests of the Participating Plans, the 
respective Trustees have been provided 
flexibility to dispose of certain assets, in 
whole or in part, in exchange for 
“evidence of indebtedness” from 
unrelated third parties. Such “evidences 
of indebtedness” will take the form of a 
purchase money obligation which would 
require payment of the full indebtedness 
thereunder within a period not to exceed 
three years and would be secured by the 
Mortgage Loans sold or other 
appropriate collateral. Accordingly, the 
final distribution of assets may be 
delayed, in some situations, until such 
“evidences of indebtedness” are totally 
converted to cash. 


16. For purposes of this exemption 
request it has been assumed that the 
assets of the MAMA Trusts would 
constitute assets of the respective 
investing Participating Plans. Entities 
having a relationship to the MAMA 
Trusts would therefore also be deemed 
to. have the same relationship to plans 
participating in such trust. Accordingly, 
Mortgage Associates would be a 
fiduciary with respect to each of the 
Participating Plans under section 3(21) of 
the Act and section 4975(e)(3) of the 
Code because as the investment 
manager to the respective MAMA 
Trusts, it will exercise authority and 
control repecting management and 
disposition of plan assets and render 
investment advice for a fee. 
Additionally, the local servicers of the 
Mortgage Loans are parties in interest or 
disqualified persons by virtue of their 
service provider role to the respective 
MAMA Trusts. Finally, where the 
borrower on the Mortgage Loan has a 
party in interest or disqualified person 
relationship to any of the Participating 
Plans, an extension of credit would exist 
between such plan and the mortgagor. 
The applicant has, therefore, sought 
exemptive relief because the MAMA 
Trusts would otherwise be restricted 
from dealing with a number of parties 
which would have the affect of limiting 
the MAMA Trusts’ ability to prudently 
make investments and conduct its 
operations solely for the benefit of the 
Participating Plans. 

17. In summary, the applicant 
represents that subject transactions 
meet the criteria of section 408(a) of the 
Act because: (a) any decision to invest 
the MAMA Trusts will be made by plan 
fiduciaries unrelated to the Trustees, the 
investment manager or any other related 
parties on the basis of a detailed private 
placement memorandum supplied prior 
to investment; (b) the servicing and 
acquisition transactions involving the 
Mortgage Loans will be based on clearly 
established standards and procedures 
and conducted on terms represented to 
be standard for the industry; (c) 
periodically information regarding the 
operation of the MAMA Trusts will be 
provided to fiduciaries of the 
Participating Plans and an independent 
public accountant will audit the 
operation of the MAMA Trust on an 
annual basis; and (d) each of the 
protections provided to the Participating 
Plans and their participants and 
beneficiaries by PTE 80-51 will be 
satisfied for transactions involving 
parties in interest to such plans execpt 
that the investment vehicle is not 
operated by a bank. 


27385 


Notice to Interested Persons 


Because the identity of the several 
employee benefit plans which may elect 
to participate in the MAMA Trusts are 
not known at this time and because all 
plan participants and beneficiaries of 
such plans would be interested persons, 
the Department has determined that the 
only practical form of notice is by 
publication in the Federal Register. 

For Further Information Contact: Mr. 
Paul R. Antsen of the Department, 
telephone (202) 523-8753. (This is not a 
toll-free number.) 


Profit Sharing Plan and Trust of 
Laboratory Medicine and Pathology, Inc. 
(the Plan) Located in Radford, Virginia 


[Application No. D-5963] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 4975(c)(2) of the 
Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28, 1975). If the 
exemption is granted the sanctions 
resulting from the appliction of section 
4975 of the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to the proposed purchase 
by the Plan of a certain parcel of 
unimproved real property (the Property) 
located in Montgomery County, Virginia 
from Antonio and Enrique Perez (the 
Sons), the sons of Antonio and Ana 
Perez (the Perezes), the owners of the 
Plan sponsor and the Plan participants, 
for $25,000 cash, provided that such 
price is no more than the fair market 
value of the Property at the time of the 
sale.® 


Summary of Fact and Representations 


1. The Plan is a profit sharing plan 
with two participants, the Perezes. 
Antonio Perez is the Plan trustee. The 
Perezes are the owners of Laboratory 
Medicine and Pathology, Inc. (the 
Employer). As of August 31, 1984, the 
Plan had assets of $271,377. 

2. The Property is an unimproved 
parcel of 74 acres located in 
Montgomery County, Virginia. The 
Property was acquired by the Sons from 
unrelated persons on April 11, 1979 for 
$18,000. 

3. Ned Pugh, staff appraiser, and W.T. 
McCraw, real estate broker, of the 
independent real estate frim of McCraw 


3’ Because.the Perezes are the sole shareholders of 
the Plan sponsor and are the only Plan participants, 
there is no jurisdiction under Title I of the Act 
pursuant to 29 CFR 2510 3-3(b). However, there is 
jurisdiction under Title II of the Act pursuant to 
section 4975 of the Code. 
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Real Estate of Radford, Virginia, 
appraised the Property on March 18, 
1985.as having a fair market value of 
$25,900. 

4. The applicant desires that the Plan 
purchase the Property for $25,000 in cash 
as long-term growth investment. The 
applicant represents that this 
investment, which represents 
approximately 9.2%.of the Plan's assets, 
will not affect its liquidity needs.as 
neither of the participants is expected to 
draw benefits from the Plan in the near 
future. The Plan will pay no fees or 
commissions with respect to the 
transaction. 

5. The applicant represents that the 
Property is likely to appreciate 
substantially in value, giving the Plan an 
opportunity for a greater return on its 
investment. 

6. The applicant represents that in the 
event other employees become 
participants in the Plan, the investment 
in the Property will be restricted to the 
accounts of the Perezes. 

7. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 4975(c)(2) 
because: (1) The Property will represent 
approximately 9.2% of the Plan’s assets; 
(2) the Plan will pay no more than the 
fair market value of the Property as 
determined by an independent 
appraiser; and (3) the Perezes are the 
only participants in the Plan to be 
affected by the transaction and they 
have determined that is appropriate for 
and in the best interests of the Plan. 

Notice to Interested Persons: Because 
the Perezes are the sole stockholders of 
the Plan spensor and the sole 
participants in the Plan, it has been 
determined that there is no need to 
distribute the notice of proposed 
exemption to interested persons. 
Comments and requests for a public 
hearing are due 30 days after the 
publication of this notice in the Federal 
Register. 

For Further Information Contact: Mr. 
David Lurie of the Department, 
telephone (202) 523-8884. (This is not a 
toll-free number.) 


Jahn Refrigeration Company, Inc. 
Defined Benefit Plan & Trust (the Plan) 
Located in Yoakum, Texas 


[Application No. D-6022] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of section 406(a) 


and 406(b) (1) and (2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code shall not apply to the proposed 
sale by the Plan of 20 units (the Units) of 
Shelter Properties IIf (Shelter), a real 
estate limited partnership, to Rudolph 
Jahn (Mr. Jahn), a 30% shareholder in - 
Jahn Refrigeration Company, Inc. (the 
Employer), and the Plan trustee, for the 
net asset value of the Units: 


Summary of Facts.and Representations 


1. The Plan is a defined: benefit 
pension plan, with 11 participants and 
$272,612.53 in. assets as of April 30, 1984. 
Mr. Jahn. is a participant in the Plan, the 
Plan trustee, and a 30% shareholder of 
the Employer. 

2. The Units were purchased by the 
Plan on October 28, 1981 from Shelter 
Realty Corporation for $500 per Unit. 
The applicant represents that the 
Employer, Mr. Jahn, and the other 
participants in the Plan have no other 
ties with Shelter Realty Corporation. 

3. The applicant represents that the 
investment in Shelter has resulted in a 
minimal investment return and asset 
appreciation for the Plan; that the 
investment is speculative and illiquid; 
and that there is no readily available 
market for the Units. Therefore, it is in 
the best interests of the Plan and its 
participants to dispose of the Units. 

4. The latest appraisal of Shelter, 
performed by John McCraken and 
Associates, American of Institute of 
Real Estate Appraisers, independent 
appraisers, disclosed a net asset value 
of $553 per Unit as of December 31, 1984. 
The net asset value for the Units is 
therefore $11,060, which represents 
4.06% of the Plan's assets. 

5. Sirice there is no readily available 
market for the Units, Mr. Jahn proposes 
to purchase the Units for cash at their 
appraised net asset value. He will pay 
any costs associated with the proposed 
sale. This will allow the Plan to 
maximize its realization on a sale of the 
Units and to replace them with a more 
secure and higher yielding investment. 

6. In summary, the applicant 
represents: that the proposed transaction 
meets the statutory requirements of 
section 408(a) of the Act because: (a) 
This is a one time transaction for cash; 
(b) the Plan will receive the appraised 
net asset value of the Units; (c) the Plan 
will incur no costs with respect to the 
sale; and (d) the Plan will be able to 
reinvest the proceeds for the sale in a 
more secure, higher yielding investment. 

For Further Information Contact; Mr. 
David Lurie of the Department, 
telephone (202) 523-8884. (This is not a - 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code has not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404{a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408({a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 

Signed at Washington, D.C., this 25th day 
of June, 1985. 

Elliot I. Daniel, 


Assistant Administrator for Regulations and 
Interpretations, Office of Pension and 

Welfare Benefit Programs, U.S. Department of 
Labor. - 

[FR Doc. 85-15845 Filed 7-1-85; 8:45 am] 


BILLING CODE 4510-29-™ 
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NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 85-43] 


Agency Report Forms Under OMB 
Review 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of agency report forms 
under OMB review. 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed information collection 
requests to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public that 
the agency has made the submission. 

Copies of the proposed forms, the 
requests for clearance (S.F. 83’s), 
supporting statements, instructions, 
transmittal letters, and other documents 
submitted to OMB for review, may be 
obtained from the Agency Clearance 
Officer. Comments on the items listed 
should be submitted to the Agency 
Clearance Officer and the OMB 
Reviewer. 


DATE: Comments must be received in 
writing July by 12, 1985. If you anticipate 
cmmenting on a form but find that time 
to prepare will prevent you. from 
submitting comments promptly, you 
should advise the OMB Reviewer and 
the Agency Clearance Officer of your 
intent as early as possible. 

ADDRESS: Carl Steinmetz, NASA 
Agency Clearance Officer, Code NIM, 
NASA Headquarters, Washington, DC 
20546; Mike Weinstein, Office of 
Information and Regulatory Affairs, 
OMB, Room 3235, New Executive Office 
Building, Washington, DC 20403. 


FOR FURTHER INFORMATION CONTACT: 
Carl Steinmetz, NASA Agency - 
Clearance Officer, (2020 454-2941. 


Reports 


Title: Radioactive Material Transfer 
_ Receipt. 

Type of request: Extension. 

Frequency of Report: On occasion. 

Type of Respondent: Business or other 
for-profit, federal agencies or 
employees, non-profit institutions, 
small businesses or organizations. 

Annual Responses: 500. 

Annual Burden Hours: 290. 


Abstract-Need/Uses: The NASA JSC 
1625 form is used to furnish the 
necessary records on the possession, 
location, and use of radioactive material 
at temporary job sites throughout the 
U.S. for research and development 


‘ 


purposes as well as launching of space 
vehicles. 

L.W. Vogel, 

Director, Logistics Management and 
Information Programs Division. 

[FR Doc. 85-15773 Filed 7-1-85; 8:45 am] 
BILLING CODE 7510-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Iinter-Arts Advisory Panel; Meeting 


Pursuant to section 10({a)(2) of the 
Federal Advisory Committee (Public 
Law 92-463), as amended, notice is 
hereby given that a meeting of the Inter- 
Arts Advisory Panel (Dance/Inter-Arts/ 
Touring-Presenting Initiative) to the 
National Council on the Arts will be 
held on July 19, 1985, from 9:00 a.m.— 
6:00 p.m. in room M-07 of the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW, Washington, DC 20506. 

A portion of this meeting will be open 
to the public on July 19, from 3:30-6:00 
p.m. to discuss policy and guidelines. 

The remaining sessions of this 
meeting on July 19, from 9:00 a.m.—3:30 
p.m. are for the purpose of Panel review, 
discussin, evaluation and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and 9(b) of section 
552b of Title 5, United States Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506, or call (202) 682-5433. 

John H. Clark, 

Director, Council and Panel Operations, 
National Endowment for the Arts. 

June 27, 1985. 

[FR Doc. 85-15817 Filed 7—1-85; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards, Subcommittee on Vogtle 
Electric Generating Plant Units 1 and 2; 
Meeting ; 


The ACRS Subcommittee on Vogtle 
Electric Generating Plant Units 1 and 2 
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will hold a meeting on July 18 and 19, 
1985, at the Augusta Hilton Hotel, 640 
Board Street, Augusta, GA. 

The entire meeting will be open to 
public attendance. : 

The agenda for the subject meeting 
shall be as follows: 

Thursday, July 18, 1985—1:00 p.m. 
until the conclusion of business. 

Friday, July 19, 1985—8:30 a.m. until 
the conclusion of business. 

The Subcommittee will begin review 
of Georgia Power Company's : 
application for an operating license for 
Vogtle Units 1 and 2. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the Georgia 
Power Company, NRC Staff, their 
consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 


’ opportunity to present oral statements 


and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Mr. 
John Schiffgens (telephone 202/634- 
1414) between 8:15 a.m. and 5:00 p.m. 
Persons planning to attend this meeting 
are urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 


Dated: June 26, 1985. 
Morton W. Libarkin, 
Assistant Executive Director for Project 
Review. 
[FR Doc. 85-15836 Filed 7-1-85; 8:45 am] 


BILLING CODE 7590-01-M 





[Docket'No. 50-352) 


Philadelphia Electric Co.; 
Environmental Assessment and 
Finding of No Significant impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is issuing 
exemptions from certain requirements of 
10 CFR Part 50 to the Philadelphia 
Electric Company (the licensee) for the 
Limerick Generating Station, Unit 1 
facility located in Montgomery and 
Chester Counties, Pennsylvania. 


Environmental Assessment 
A. Standby Gas Treatment System 


Identification of Proposed Action: The 
exemption would allow a delay in the 
completion of those portions of the 
standby gas treatment system (SGTS) 
which serve the refueling floor area. 
This schedular exemption from the 
requirements of General Design 
Criterion 61, “Fuel Storage and Handling 
and Radioactivity Control” would 
require completion of the SGTS to the 
refueling floor area prior to start up 
following the first refueling outage. The 
exemption is in accordance with the 
licensee’s requests dated September 21, 
1984. 

The Need for the Proposed Action: 
The exemption is required to facilitate 
the continued progress of the 
preoperational and startup testing 
programs. 

Environmental Impacts of the 
Proposed Action: The secondary 
containment for Limerick, Unit 1 
consists of (a) the reactor enclosure 
zone and (b) the refueling floor zone. 
According to FSAR Section 6.2.3 and 
6.5.1.1.1, the SGTS is needed to maintain 
a 0.25 inch water gauge vacuum in each 
zone during secondary containment 
isolation conditions. This vacuum, along 
with the effluent treatment features of 
SGTS, mitigates offsite releases during 
either a LOCA or a fuel handling 
accident. The licensee has indicated that 
the refueling floor zone is completely 
isolated from the Unit 1 secondary 
containment zone and that the refueling 
zone is only relied upon during fuel 
handling. The licensee has further stated 
that there will be no-irradiated fuel in 
the spent fuel pool until the first 
refueling outage. Thus this exemption 
would allow a delay in the completion 
of the SGTS toserve the refueling floor 
zone area until prior to the first refueling 
outage which would be the first time 
that irradiated fuel would be expected 
to be handled in the refueling floor zone 
area. 

With respect to this exemption the 
increment of environmental impact is 
related solely to the potential increased 


probability: and the magnitude of 
containment leakage from the Unit 1 
secondary containment zone into the ‘ 
refueling floor zone during an accident 
which could lead to potentially higher 
radiological dose consequences. 
However, the potential. increase due to 
the exemption being granted is small 
due to (a) the leak tight integrity of the 
primary containment as demonstrated 
during the preoperational containment 
integrated leak rate tests and (b) the 
maintenance of reactor enclosure 
secondary containment integrity in 
accordance with the Limerick Technical 
Specifications. 

Alternative to the Proposed Action: 
Because the staff has concluded that 
there is no measurable environmental 
impact associated with the proposed 
exemptions, any alternative to this 
exemption will have either no 
environmental impact or greater 
environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts of plant operations and would 
result in unwarranted delays in power 
ascension. 


B. Automatic Containment Isolation 


Identification of Proposed Action: The 
exemption would allow a delay until 
prior to startup following the first 
refueling outage in (a) the installation of 
redundant automatic isolation valves for 
hydrogen recombiner lines and the 
requirement for implementation of 
automatic isolation signals to existing 
reactor enclosure cooling water inboard 
and outboard isolation valves in supply: 
and return lines to the recirculation 
pumps and to existing drywell chilled 
water outboard isolation valves in the 
supply and return lines. These schedular 
exemptions from the requirements of 
General Design Criterion 56, Primary 
Containment Isolation, are in 
accordance with the licensee's request 
dated September 21, 1984. 

The need for Proposed Action: The 
exemption is required to enable the 
licensee to fulfill its commitment to 
implement redundant automatic 
containment isolation provisions for 
these lines penetrating containment at 
the first refueling outage and to avoid 
unwarranted delay in the preoperational 
and startup testing programs. 

Environmental Impact of the 
Exemptions: The increment of 
environmental impact is related to the 
potential increased probability and 
magnitude of leakage during an accident 
which could lead to potentially greater 
offsite radiological consequences. 
However the potential increase due to 
the exemption for the hydrogen 
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recombiner isolation values is small 
since one automatic isolation valve is 
already included in the system design 
and the licensee has indicated that the 
closed piping of the recombiner system 
meets certain criteria for a second 
isolation barrier. Additionally, the 
potential increase due to the exemption 
for the additional automatic isolation 
signals is small since (a) the lines do not 
open directly to the containment 
atmosphere or to the reactor coolant 
pressure boundary and .(b) special 
interim operating instructions have been 
provided to isolate the lines when 
required. 

Alternatives to the Proposed Action: 
Because the staff has concluded that 
there is no measurable environmental 
impact associated with the exemption, 
any alternative to the exemption will 
have either no environmental impact or 
greater environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impact of plant operations and would 
result in unwarranted delays in power 
ascension. 


C. Redundant Remote Shutdown 
Capability 


Identification of Proposed Action: The 
exemption from the requirements of 
General Design Criterion 19, Control 
Room, would allow the use of jumpers 
and procedures for the operation of the 
B. Residual Heat Removal (RHR) pump, 
and B RHR Service Water (RHRSW) 
pump and the B Emergency Service 
Water (ESW) pump in lieu of transfer 
switches until the first refueling outage. 
The requested exemption is in 
accordance with the licensee's request 
dated October 25, 1984 as supplemented 
by letters dated April 18 and 22, 1985. 

The Need for the Proposed Action: 
The exemption is required because of 
the design of the remote shutdown 
system. Should the control room become 
uninhabitable the plant would be 
shutdown using the remote shutdown 
system. Redundant safety-related trains 
of remote shutdown equipment are 
needed to meet this requirement. One 
train is presently complete in the 
Limerick plant. The functioning of the 
second train is dependent on the use of 
jumpering and lifting of leads in 
accordance with established procedures 
until installation of the transfer 
switches; thus the need for this 
exemption. 

Environmental Impact of the Proposed 
Action: With respect to this exemption 
from GDC 19 the increment of 
environmental impact is related to the 
increased probability of not sustaining 
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operations to cool down the plant and 
maintain it in a cold shutdown condition 
under conditions where the control room 
is uninhabitable. The potential increase 


due to this exception is small and would 


result from the difference in 
probabilities of the operators being able 
to operate the pumps with transfer 
switches versus with the use of 
jumpering in accordance with 
established procedures. However, the 
initial probability of the operators being 
required to use these pumps in the 
remote shutdown mode during the 
period of the exemption is small due to 
the low probability of an event 
rendering the control room 
uninhabitable and the availability of the 
primary train of remote shutdown 
equipment. 

Alternatives to the Proposed Action: 
Because the staff has concluded that 
there is no measurable environmental 
impact associated with the proposed 
exemptions, any alternative to these 
exemptions will have either no 
environmental impact or greater 
environmental impact. The principal 
alternative would be to deny the 
requested exemption. 

This would not reduce the 
environmental impact of plant operation 
and would result in unwarranted delays 
in power ascension. 


D. Containment Airlock Testing 


Identification of Proposed Action: The 
exemption would eliminate the full 
pressure test required by Paragraph 
III.D.2(b)(ii) of Appendix J each time the 
air lock is opened during periods when 
containment integrity is not required 
and substitute a seal leakage test to be 
conducted at a pressure specified in the 
Technical Specifications. The exemption 
is in accordance with the licensee’s 
request dated September 14, 1984. 

The Need for the Action: The 
exemption is required to provide the 
licensee with greater plant availability 
over the lifetime of the plant. 

Environmental Impact of the Action: 
The exemption would allow the 
substitution of an airlock seal test for an 
airlock pressure test while the reactor is 
in a shutdown or refueling mode. With 
respect to this exemption from 
Appendix J, the increment of 
environmental impact is related solely 
to the potential increased probability 
and the magnitude of containment 
leakage during an accident which could 
lead to potentially greater offsite 
radiological consequences. However, 
the potential increase due to this 
exemption is small and would result 
from the potential leakage path through 
the door mechanism which will not be 
measured by this modified test. Other 


tests every six months or when 
maintenance is performed on the 
airlock, will measure the leakage though 
the door mechanism. 

Alternative to the Proposed Action: 
Because the staff has concluded that 
there is no measurable environmental 
impact associated with the exemption, 
any alternative to the exemption will 
have either no environmental impact or 
greater environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts of plant operations and would 
result in reduced operational flexibility 
and unwarranted delays in power 
ascension. 


E. Leak Rate Testing of Main Steam 
Isolation Values 


Identification of Proposed Action: The 
exemption would (1) allow testing of the 
main steam isolation valves (MSIV) to 
be conducted at a differential pressure 
less than that required by Paragraphs 
II.H.4 and III.C.2 of Appendix J, and (2) 
allow exclusion of the measured MSIV 
leakage rates from the summation for 
the local leak rate tests as otherwise 
required by Paragraph III.C.3 of 
Appendix J. The proposed exemptions 
are in accordance with the licensee's 
request dated September 14, 1984. 

The Need for the Proposed Action: 
The exemption from Paragraphs II.H.4 
and III.C.2 is required because, due to 
the design of the mainsteam isolation 
system, a testing of the MSIVs at the 
calculated peak internal containment 
design basis pressure, Pa, would lift the 
disc of the inboard MSIV and result in a 
meaningless test. In lieu of testing at 
pressure Pa the licensee proposes to test 
at one-half of Pa. The exemption from 
Paragraph III.C3 is requested because 
leakage that is to be collected by the 
MSIV leakage control system and 
processed by the standby gas treatment 
need not be included in the 
determination of direct containment 
leakage to the environs. 

Environmental Impact of the Proposed 
Action: The exemption would allow the 
Appendix J Type C testing of the main 
steam isolation valves to be conducted 
at a differential pressure less than that 
required by Appendix J and would allow 
exclusion of the measured leakage from 
the combined local leak rate test results. 
With respect to these exemptions from 
Appendix J, the increment of 
environmental impact is related to the 
potential increased probability and the 
magnitude of leakage during an accident 
which could lead to potentially higher 
offsite radiological consequences. 
However, the potential increase due to 
the exemption granted for the reduced 
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differential pressure testing and 
exclusion of the measured MSIV leakage 
from combined local leak rate test 
results will not result in an increase in 
doses beyond those already accounted 
for and determined in the Chapter 15 
Accident Analysis of the Final Safety 
Analysis Report. 

Alternative to the Proposed Action: 
Because the staff has concluded that 
there is no measurable environmental 
impact associated with the proposed 
exemptions, any alternative to these 
exemptions will have either no 
environmental impact or greater 
environmental impact. 

The principal alternative would be to 
deny the requested exemptions. This 
would not reduce the environmental 
impact of plant operations and would 
result in unwarranted delays in power 
ascension. 


F. Leak Rate Testing of Traversing 
Incore Probe Shear Valves 


Identification of the Proposed Action: 
The exemption would allow substitution 
of alternate provisions to ensure 
isolation capability of the traversing 
incore probe (TIP) guide tubes. These 
provisions are in lieu of the leak rate 
testing otherwise required by 
Paragraphs II.H.1 and III.B.2 of 
Appendix J for the guide tube 
explosively actuated shear valves. The 
exemption is in accordance with the 
licensee’s request dated September 14, 
1984. 

The Need for the Proposed Action: 
The exemption is required because it is 
impractical to leak rate test the shear 
valves since their destruction would be 
required. 

Environmental Impacts of the 
Proposed Action: The requested 
exemption would allow substitution of 
other isolation provisions for the TIP 
guide tube shear valves in lieu of 
leakage rate testing otherwise required 
by Appendix J. With respect to this 
exemption from Appendix J, the 
increment of environmental impact is 
related to the potential increased 
probability and magnitude of : 
containment leakage during an accident 
which could lead to potentially higher 
radiological consequences. However, 
there is no potential increase due to the 
exemption since leakage rate testing of a 
once actuated explosive shear value 
would not provide any practical 
information about the leak-tight integrity 
of the valve used to replace the actuated 
valve. Instead alternate provisions are 
included in the Technical Specifications 
which periodically: (a) Verify the 
continuity of the valves explosive 
charge, (b) initiate an explosive charge, 
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and (c) replace all explosive charges in 
accordance with a recommended 
lifetime. 

Alternative to the Proposed Action: 
Because the staff has concluded that 
there is no environmental impact 
associated with the exemption any 
alternative to the exemption will have 
either no environmental impact or 
greater environmental impact. 

The prinicipal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impact of plant operations and would 
provide no greater assurance of TIP 
shear valve leak-tight integrity. 


G. Leak Rate Testing of Residual Heat 
Removal Relief Valves 


Identification of Proposed Action: The 
exemption from the requirements of 
Paragraphs II.H.4 and III.B.2 of 
Appendix J would allow the initial local 
leak rate test on seven residual heat 
removal valves to be delayed until the 
first refueling outage. The requested 
exemption is in accordance with the 
licensee's request dated September 14, 
1984. 

The Need for the Proposed Action: 
The exemption is required because the 
existing design does not allow local leak 
rate testing of these valves. The licensee 
has stated that design changes to 
facilitate such local leak testing would 
have had an adverse impact on system 
turnover and plant startup. The 
exemption will allow the licensee to 
implement such design changes at the 
first refueling outage. 

Environmental Impact of the Proposed 
Action: The requested exemption would ' 
not affect the environmental impact of 
the facility because, on the basis 
provided in the licensee's letter of 
September 14, 1985, the probability of an 
accident has not been increased nor has 
the probability of post-accident leakage 
been significantly increased. Therefore, 
the post-accident radiological 
consequences will not be significantly 
different than previously determined. 

Alternative to the Proposed Action: 


Because we have concluded that there is ~ 


no megsurable environmental impact 
associated with the exemption, any 
alternatives to this exemption will have 
either no environmental impact or 
greater environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts of plant operations and would 
result in unwarranted delays in power 
operation. 


H. Containment Inerting 


Identification of the Proposed Action: 
The exemption would allow inerting of 


the containment in response to the 
requirements of 10 CFR Part 50.44 to be 
postponed from six months after initial 
criticality until either the conduct of the 
100 percent thermal power trip test or 
120 effective full power days of core 
burn-up is achieved. The exemption is in 
accordance with the licensee’s request 
dated May 20, 1985. . 

The Need for the Proposed Action: 
The exemption is needed to permit 
completion of the startup test program 
with a non-inerted containment. A non- 
inerted containment during startup 
testing would facilitate containment 
entries on an as-needed frequency for 
identifying and correcting potential 
safety problems and would also provide 
greater safety to personnel entering the 
containment during this period. 

Environmental Impacts of the 
Proposed Action: The increment of 
environmental impact is related to the 
potential increased consequences of an 
accident sequence that would have been 
mitigated by an inerted containment. 
However, the regulatory requirement 
from which an exemption is sought 
anticipated that power ascension test 
programs (PATP) could be completed 
within six months and consequently the 
core fission product inventory that 
would build up over the life of the power 
ascension test program was acceptable. 
While the regulation contemplated a six- 
month period, typical BWR programs 
have proven to actually require an 
average of 330 days. The Limerick Unit 1 
plant, due to its extended shutdown 
after completing the five percent power 
testing program, wi!! not complete the 
PATP prior to six months after initial 
criticality. With this simple stretch in 
time, no significant increase in core 
inventory occurs and the same effective 
core history is experienced. 

Alternative to the Proposed Action: 
Because the staff has concluded that 
there is no measurable environmental 
impact associated with the exemption, 
any alternative to the exemption will 
have either no impact or greater 
environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts of plant operation. Further, 
without the requested exemption, 
considerable delay to inert and reinert 
before and after containment entries 
and some hazard to personnel will be 
encountered. At this point in the PATP, 
to require inerting would significantly 
extend the time to complete the PATP 
and would produce unwarranted delays 
in power ascension. 

Alternative Use of Resources: These 
actions in the granting of exemptions A 
through H above do not involve the use 
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of resources not previously considered 
in connection with the “Final 
Environmental Statement related to the 
Operation of the Limerick Generating 
Station, Units 1 and 2” dated April 1984. 

Agencies and Persons Consulted: The 
NRC staff reviewed the licensee’s 
requests that support the requested 
exemptions A through H above. The 
NRC staff did not consult other agencies 
or persons. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
statement for the requested exemptions. 

Based upon the foregoing 
environmental assessment, we conclude 
that the requested actions will not have 
a significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the requests for the 
exemptions as listed herein, which are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C. 
20555 and at the Pottstown Public 
Library, 500 High Street, Pottstown, 
Pennsylvania 19464. 

Dated at Bethesda, Maryland, this 27th day 
of June 1985. 

For the Nuclear Regulatory Commission. 
Thomas M. Novak, 

Assistant Director for Licensing, Division of 
Licensing, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 85-15837 Filed 7-1-85; 8:45 am] 
BILLING CODE 7590-01-M 


PROSPECTIVE PAYMENT 
ASSESSMENT COMMISSION 


Notice is hereby given of a meeting of 
the Prospective Payment Assessment 
Commission scheduled for Thursday, 
July 18, 1985. The meeting will convene 
at 10:00 a.m. in the Hampton Room of 
the Shoreham Hotel, 2500 Calvert Street 
and Connecticut Avenue, NW., 
Washington, D.C., and will be open To 
the Public. 

Donald A. Young, 

Executive Director. 

{FR Doc. 85-15541 Filed 7-1-5; 8:45 am] 
BILLING CODE 6820-8W-M 


DEPARTMENT OF TRANSPORTATION 
[Docket No. 85-6-87] 


Order To Show Cause; Cargolux 
Airlines international S.A. 


AGENCY: Department of Transportation. 
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ACTION: Notice of Order To Show Cause, 
Order 85-6-87. 


SUMMARY: By application filed May 17, 
1984, as amended June 24 and October 3, 
1984, Cargolux Airlines International 
S.A. (Luxembourg) requested renewal of 
its foreign air carrier permit. DOT 
proposes to issue Cargolux a permit for 
a five-year period to authorize: (1) 
Nonscheduled operations carrying 
property between Luxembourg and 
Houston/Miami/New York/San 
Francisco/Seattle; and (2) various 
charter flights. 


Objections 


All interested persons having 
objections to DOT's tentative findings 
and conclusions, as described in the 
order cited above, shall, NO LATER 
THAN July 23, 1985, file a statement (13 
copies) of such objections with DOT and 
mail copies to the applicant, the Port of 
Seattle, the City of Houston, the 
Houston Chamber of Commerce, The 
Flying Tiger Line, Pan American World 
Airways, Transamerica Airlines, the 
Federal Aviation Administration, the 
Department of State, and the 
Ambassador of Luxembourg in 
Washington, D.C. A statement of 
objections must cite Docket 42208 and 
must include a summary of testimony, 
statistical data, or other such supporting 
evidence. 

If no objections are filed, DOT will 
enter an order which will, suchect to 
disapproval by the President, make final 
DOT's tentative findings and 
conclusions and issue the proposed 
permit. 

ADDRESSES: For objections: 

Docket 42208, Documentary Services 
Division, C-55, Department of 
Transportation, 400 7th Street, S.W., 
Washington, D.C. 20590 

Applicant: Cargolux c/o Mr. George E. 
Farrell, Healey, Farrell & Lear, 1216 
Sixteenth Street, NW., Washington, 
D.C. 20036 

FOR FURTHER INFORMATION CONTACT: 

Allen Brown, Licensing Division, Office 

of Aviation Operations, DOT, (202) 755- 

3805. 

For a copy of the Show-Cause Order 
contact Documentary Services Division, 
C-55, DOT. 

Dated: June 25, 1985. 

Matthew V. Scocozza, 


Assistant Secretary for Policy and 
International Affairs. 
[FR Doc. 85-15850 Filed 7-1-85; 8:45 am] 


BILLING CODE 4910-62-M 


Research and Special Programs 
Administration 


[Docket No. 85-1W; Notice 2] 


Transportation of Natural and Other 
Gas by Pipeline; Grant of Waiver 


The Tennessee Gas Pipeline Company 
petitioned the Materials Transportation 
Bureau (MTB) for a waiver from 
compliance with the requirements of 49 
CFR § 192.553(d) to permit the maximum 
allowable operating pressure (MAOP) of 
five transmission line segments shown 
on drawings TO-T16-300-1-66, TO- 
T16-300-1-67, TO-T16-300-1-70, and 
TO-T16-300-1-70A to be increased to 
975 psig from the current 880 psig. These 
line segments are located in Sussex and 
Passaic Counties in New Jersey, with 
two (2) Class 3 locations between 
mainline valves (MLV) 325-1 and 326-1, 
one (1) Class 3 location between MLV 
326-1 and 327-1, and two (2) Class 3 
locations between MLV 328-1 and 329- 
1, on the Company’s 300-1 transmission 
line. 

Line 300-1 was designed and 
constructed in 1955 in accordance with 
the “USAS B31.8 Standard Code for . 
Pressure Piping, Gas Transmission and 
Distribution Piping Systems,” a code of 
industry consensus standards for safe 
gas piping systems. Pipe in line 300-1 is 
24 inches in diameter, with a 0.375-inch 
wall thickness. It was manufactured 
according to API Standard 5LX, grade 
X52 requirements. The design pressure 
of the line sections involved is 975 psig, 
based on a design factor of 0.60. 

When the Federal gas pipeline safety 
standards in 49 CFR Part 192 became 
effective in November 1970, the highest 
actual operating pressure of 880 psig (54 
percent specified minimum yield 
strength) (SMYS) became the MAOP of 
the line section in accordance with 
§ 192.619(a)(3). Subsequently, population 
density was determined under the. 
requirements of § 192.607. This study 
showed the five locations described 
above to be Class 3 locations. 
Thereafter, the entire line section was 
hydrostatically tested to at least 1462 
psig for 8 hours, without leakage, a 
pressure level equivalent to 90 percent 
of-the pipe’s SMYS. 

Under the provisions of §§ 192.553 
and 192.555 governing permissible 
increases in a pipeline’s MAOP_ - 
(uprating), the 1462 psig pressure test 
and other steps performed by the 
Company requalified all but the five 
Class 3 segments of the line section for 
operation at an MAOP of 975 psig (60 
percent SMYS). The five Class 3 
segments are restricted from operation 
at the higher MAOP by § 192.553(d), 
which provides in relevant part that “a 
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new maximum allowable operating 
pressure established under this subpart 
may not exceed the maximum that 
would be allowed under this part for a 
new segment of pipeline constructed of 
the same materials in the same 
location.” In accordance with 

§ 192.619(a), the maximum for a new 
pipeline in a Class 3 location 
constructed of pipe like that in line 300- 
1 would be 812 psig, or the design 
pressure for such a pipeline based on a 
0.50 design factor. In contrast, this 
limitation did not affect the 
establishment of a 975 psig MAOP for 
the remaining Class 2 portion of the line 
section, because a new pipeline of the 
same materials in the same Class 2 
location would qualify for a 975 psig 
MAOP under § 192.619(a) based on a 
design factor of 0.60. After the 1462 psig 
pressure test was made, four other 
segments of the line section between 
MLV 325-1 and MLV 326-1 have 
changed from Class 2 to Class 3 
locations. However, under the 
provisions of § 192.611(a), because they 
were previously tested to 90 percent of 
SMYS, these additional Class 3 
segments may operate at their 
previously established MAOP of 975 
psig. The § 192.553(d) limitation does not 
apply since these aduitional segments 
were uprated to 975 psig before the 
change in class location occurred. 

In support of its waiver request, the 
Company states that the current 880 psig 
operating pressure is no longer adequate 
to meet its delivery demands for the 
300-1 line. The proposed increased 
pressure is part of a filing that is 
currently under consideration by the 
Federal Energy Regulatory Commission 
(FERC) to provide additional service to 
New England customers. Approval by 
FERC is anticipated in sufficient time to 
deliver additional gas for the 1985-86 
heating season. This increase in 
capacity can in part be provided by 
uprating the five Class 3 segments for 
which the waiver is sought to 975 psig, 
or alternatively by replacing the five 
segments with new pipe at an estimated 
cost of $1,204,300. The Company also 
points out that the line section involved 
has been coated and cathodically 
protected against corrosion since 1956, 
and electrical surveys and visual 
inspections have shown the section to 
have no significant deterioration since 
the pressure tests were made in 1971 
and 1973. 

In response to this petition, MTB 
issued a notice of a petition for waiver 
inviting interested persons to comment 
(50 FR 11987; March 26, 1985). In this 
notice, MTB stated that it believed that 
a waiver of § 192.553(d} tn permit the 
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proposed uprating should be granted 
because the five Class 3 segments for 
which the waiver is sought are not 
materially different with respect to 
design, construction, maintenance, and 
leak history from similar Class 3 
segments in the same line section that 
now have an MAOP of 975 psig. The 
distinguishing factor is merely the timing 
of the 1462 psig qualifying pressure test. 
Had it been performed before the five 
segments involved changed from Class 2 
to Class 3, the segments could have 
been qualified under § 192.611(a) for the 
higher 975 psig MAOP without 
restriction by § 192.553(d). Comments 
were received from two pipeline 
operators and one industry organization 
in response to the invitation to comment 
and all supported the granting of the 
waiver. The commenters indicated that. 
under the conditions faced by the 
petitioner, there would not be any 
reduction in public safety and a waiver 
is the most logical course of action. 

In consideration of the foregoing, 
MTB, by this order, finds that 
compliance with § 192.553(d) is 
unnecessary for the reasons set forth in 
Notice 1, and that the requested waiver 
would not be inconsistent with pipeline 
safety. Accordingly, effective 
immediately, Tennessee Gas Pipeline 
Company is granted a waiver from 
compliance with § 192.553(d) regarding 
the five Class 3 segments described 
above for the purpose of uprating to 975 
psig. 

(49 U.S.C. 1672; 49 CFR Part 1.53{a); Appendix 
A of Part 1, and Appendix A of Part 106) 

Issued in Washington, DC, on June 27, 1985. 
Richard L. Beam, 

Associate Director for Pipeline Safety 
Regulation, Materials Transportation Bureau. 
{FR Doc. 85-15801 Filed 7-1-85; 8:45 am] 
BILLING CODE 4910-60-M 


DEPARTMENT OF THE TREASURY 
Office of the Secretary 


United States and India To Discuss 
income Tax Treaty 


The Treasury Department announced 
that representatives of the United States 
and India will meet in New Delhi during 
the week of July 22, 1985, to resume 
negotiations of a treaty to avoid double 
taxation. 

There is presently no such treaty in 
effect between the United States and 
India. Prior negotiations, most recently 
in 1977, did not result in the conclusion 
of a treaty. Following preliminary 
discussions in Washington in April of 
1985, the Government of India invited a 


U.S, delegation to New Delhi to resume 
negotiations. 

The negotiations are expected to be 
based on the U.S. and Indian Model 
treaties and on the Model Convention 
prepared by the United Nations for 
treaties between developed and 
developing countries. The issues to be 
discussed will include the taxation by 
each country of income derived there by 
residents of the other country, whether 
from business activity, personal services 
or investment, as well as assurances of 
nondiscrimination in tax matters and 
provisions for administrative 
cooperation between the tax authorities 
of the two countries. 

Interested persons are invited to send 
written Comments and suggestions 
concerning the forthcoming negotiations 
to Steven R. Lainoff, International Tax 
Counsel, U.S. Treasury, Room 3064, 
Washington, D.C. 20220. 


Dated: June 27, 1985. 
Ronald A. Pearlman, 


Assistant Secretary (Tax Policy). 


{FR Doc. 85-15849 Filed 7-1-85; 8:45 am] 
BILLING CODE 4810-25-M 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Dated: June 26,1985. 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB (listed by submitting bureau(s)), 
for review and clearance under the 
Paperwork Reduction Act of 1980, Pub. 
L, 96-511. Copies of these submissions 
may be obtained by calling the Treasury 
Bureau Clearance Office listed under 
each bureau. Comments regarding these 
information collections should be 
addressed to the OMB reviewer listed at 
the end of each bureau’s listing and to 
the Treasury Department Clearance 
Officer, Room 7221, 1201 Constitution 
Avenue, NW., Washington, D.C. 20220. 


Internal Revenue Service 


OMB No.: 1545-0051 

Form No.: IRS Form 990-C 

Type of Review: Extension 

Title: Farmers’ Cooperative Association 
Income Tax Return 

OMB No.: 1545-0070 

Form No.: IRS Form 2350 

Type of Review: Extension 

Title: Application for Extension of Time 
to File U.S. Income Tax Return 

OMB No.: 1545-0085 

Form No.: IRS Form 1040A 

Type of Review: Revision 


Federal Register / Vol. 50, No. 127 / Tuesday, July 2, 1985 / Notices 


Title: U.S. Individual Income Tax Return 


OMB No.: 1545-0132 

Form No.: IRS Form 1120X 

Type of Review: Revision 

Title: Amended U.S. Corporation 
Income Tax Form 


OMB No.: 1545-0142 

Form No.: IRS Form 2220 

Type of Review: Revision 

Title: Underpayment of Estimated Tax 
by Corporations 

OMB No.: 1545-0172 

Form No.: IRS Form 4562 

Type of Review: Revision 

Title: Depreciation and Amortization 

OMB No.: 1545-0211 - 

Form No.: IRS Form 5544 

Type of Review: Extension 

Title: Multiple Recipient Special 10-year 
Averaging Method 

OMB No.: 1545-0257 

Form No.: IRS Form 8109 and 8109A 

Type of Review: Revision 

Title: Federal Tax Deposit Coupon Book, 
FTD Reorder Form 

OMB No.: 1545-0284 

Form No.: IRS Form 5309 

Type of Review: Extension 

Title: Application for Determination of 
Employee Stock Owner's Plan 

OMB No.: 1545-0675 

Form No.: IRS Form 1040EZ 

Type of Review: Revision 

Title: U.S. Individual Income Tax Return 

Clearance Officer: Garrick Shear (202) 
566-6150, Room 5571, 1111 
Constitution Avenue, NW., 
Washington, D.C. 20224 

OMB Reviewer: Robert Neal (202) 395- 
6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, D.C. 
20503 


Office of the Comptroller of the 
Currency 


OMB No.: 1557-0069 

Form No.: OCC-8010-08 and OCC-8010- 
09 

Type of Review: Revision 

Tit/e: Criminal Referral Form (Short and 
Long Versions) 

Clearance Officer: Eric Thompson (202) 
447-1177, Comptroller of the Currency, 
6th Floor, L’Enfant Plaza, Washington, 
D.C. 20219 

OMB Reviewer: Robert Neal (202) 395- 
6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, D.C. 
20503 


Bureau of the Public Debt 


OMB No.: 1535-0060 
Form No.: PD 2488-1 
Type of Review: Extension 
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Title: Certificate by Legal 
Representative(s) of Decedent's Estate 
During Administration, of Authority to 
Act and of Distribution Where Estate 
Holds Not Exceeding $1000 (face 
amount) United States Savings 
Bonds/Notes, Excluding Checks 
Representing Interest 

Clearance Officer: Peter Lougesen (202) 
376-4902, Bureau of the Public Debt, 
Room 445, 999 E Street, NW.., 
Washington, D.C. 20226 

OMB Reviewer: Robert Neal (202) 395- 
6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, D.C. 
20503 

Joseph F. Maty, 

Departmental Reports Management Office. 

[FR Doc. 85-15790 Filed 7-1-85; 8:45 am] 

BILLING CODE 4810-25-M 


UNITED STATES INFORMATION 
AGENCY 


[Delegation Order No. 85-5] 


Authority Delegation to the General 
Counsel and Congressional Liaison 


Pursuant to the authority vested in me 
as Director of the United States 
Information Agency by Reorganization 
Plan No. 2 of 1977, Executive Order 
12047 of March 27, 1978, Executive 
Order 12048 of March 27, 1978, and 
Executive Order 12388 of October 14, 
1982, I hereby delegate to the General 
Counsel and Congressional Liaison the 
following described authority: 

1. To act as the Agency’s chief legal 
officer; 

2. To represent or obtain 
representation of the Agency in all 
proceedings before courts and 
administrative tribunals in the United 
States and its territories and 
possessions or inforeign countries and 
to be responsible for the conduct of 
settlement negotiations of all matters in 
litigation or dispute; 

3. To ensure support by officers and 
employees of the Agency in processing 
appeals and ascertaining information to 
the extent required by any court or 
administrative tribunal and to require 
such officers and employees to 
cooperate in such support or to appear 
as witnesses at any hearing or trial; 

4. To obtain the advice or testimony of 
any factual or expert witness or 
potential witness not employed by the 
Agency; 

5. To render opinions on legal issues 
and questions arising in connection with 
any law or other authority applicable to 
Agency operations, actual or proposed; 

6. To approve the form and legality of 
Agency contracts, grants, cooperative 


agreements, international agreements, 
interagency agreements or any other 
type of agreement to which the Agency 
is a party; 

7. To seek advisory opinions from 
legal counsel within the United States, 
its territories and possessions or in 
foreign countries; 

8. To consider, ascertain, adjust, 
determine, compromise, and settle tort 
claims against the Agency under the 
provisions of 28 U.S.C. 2672, as 
amended, and under section 804(5) of - 
the United States Information and 
Educational Exchange Act of 1948, as 
amended (22 U.S.C. 1474(5)); 

9. To request prosecutorial review by 
the Attorney General or his 
subordinates of activities of individuals 
relating to any aspect of Agency 
operations and programs, and to assist 
the Attorney General in any criminal 
prosecution or civil action involving the 
Agency; 

10. To serve as the Designated Agency 
Ethics Official and under the Ethics in 
Govérnment Act of 1978, as amended, 
and implementing regulations issued 
thereunder and to coordinate and 
manage any ethics programs established 
in fulfillment thereof. The Deputy 
General Counsel shall serve as 
Alternate Designated Agency Ethics 
Official; 

11. To act as the ethics counsellor of 
the Agency under other statutes and 
authorities other than the Ethics in 
Government Act, as amended; 

12. To approve attendance at meetings 
and the acceptance of payments and 
awards under the Government 
Employees Training Act, as amended (5 
U.S.C. 4111); 

13. To exercise the gift authority 
vested in the Director under section 25 
of the State Department Basic 
Authorities Act of 1956, as amended, 
and under section 105(f) of the Mutual 
Educational and Cultural Exchange Act 
of 1961, as amended; 

14. To designate Exchange Visitor 
Programs under the sponsorship of 
reputable United States or international 
agencies or organizations and designed 
to promote the interchange of persons, 
knowledge and skills, and the 
interchange of developments in the 
fields of eduction, the arts and sciences, 
and concerned with one or more foreign 
national participants, in order to 
promote mutual understanding between 
the people of the United States and the 
people of other countries; 

15. To designate a Responsible Officer 
and alternates amont the officials of the 
sponsoring organization of an Exchange 
Visitor Program; 

16. To grant or deny applications for 
favorable recommendations of the 


waiver of the foreign residency 
requirement imposed on persons 
admitted to the United States under 
section 101(a}(15)(j) of the Immigration 
and Nationality Act, to issue 
authoritative opinions concerning the 
applicability or interpretation of the Act, 
and to authorize extensions of duration 
of stay for such persons; 

17. To exercise in full any authority 
vested in the Director by law as 
amended from time to time relating to 
Exchange Visitor Program designations, 
visa waiver review, and authorized 
periods of duration of stay; 

18. To make any and all 
determinations regarding immunity from 
judicial seizure of culturally significant 
objects imported for temporary 
exhibition authorized in pursuance of 
Pub. L. 89-259 (22 U.S.C. 2459); and to 
publish such determinations and 
modifications thereof in the Federal 
Register; 

19. To take custody and control of the 
Agency seal; 

20. To certify official documents or 
records of the Agency by causing the 
Agency seal to be affixed thereto. The 
documents or records to which the seal 
is authorized to be affixed shall include, 
but shall not be limited to, international 
agreements; attestations of audiovisual 
materials as coming within the scope of 
the Beirut Agreement; copies of Agency 
documents or records to be filed with 
courts, administrative tribunals or other 
Governmental entities, both foreign and 
domestic, and in the discretion of the 
General Counsel, documents of official 
interest to private persons; 

21. To cause the seal to be affixed to 
such other documents as determined to 
be necessary or desirable in the 
discretion in the General Counsel; 

22. To make determinations and 
responses concerning compliance with 
initial requests for records under the 
Freedom of Information Act (5 U.S.C. 
552) and the Privacy Act (5 U.S.C. 552a); 

23. To assign or authorize the 
assignment of persons having special 
scientific, or other technical or 
professional qualifications, pursuant to 
Title III of the United States Information 
and Educational Exchange Act of 1948, 
as amended, to make any findings 
required by section 301 or to make any 
concurrence required by section 303 of 
the Act; 

24. To obtain rights from copyright 
holders for the dissemination of 
publications or telecommunication 
programs whether by the Agency or 
under its sponsorship; 

25. To exercise the function of section 
108A of the Fulbright-Hays Act 
concerning the acceptance by a Federal , 
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employee of grants and other forms of 
assistance provided by a foreign 
government to facilitate the 
participation of a Federal employee in a 
cultural exchange referred to in that 
section; 

26. To act as liaison with Congress 
and to direct the Agency's relations with 
Congressional Committees, individual 
Members of Congress, and 
Congressional staff personnel on 
subjects of interest to the Agency; 

- 27. Fo draft and to recommend 
legislation for and on behalf of the 
Agency, as well as to comment on 
existing, pending or proposed 
legislation; 

28. To review and comment on 
regulations prepared by other 
Governmental entities; 

29. To review, comment upon and to 
approve the legality and form of 
regulations prepared by other Agency 
elements; 

30. To provide Members of Congress 
and Congressional staff members with 
comprehensive and complete 
information or the activities and 
programs proposed or undertaken by the 
Agency; 

31. To organize and administer 
briefing seminars for Members of 
Congress and Congressional staff 
members to keep them informed of 
Agency programs and objectives; 

32. To issue requisitions for personal 
property or for services (or both) to be 
acquired by the Agency’s Chief 
Procurement Executive. This authority 
does not include the authority to make 
contracts; 

33. To determine the extent that 
service by air carriers holding 
certificates under 49 U.S.C. 1371 is 
available for the purpose of 49 U.S.C. 
1517(b) or reasonably available for the 
purposes of 49 U.S.C. 1517(b) (Fly 
America Act); 


34. To approve and promulgate 
regulations concerning any aspect of the 
authority delegated under this Order; 

35. To enter into interagency 
agreements to further the discharge of 
responsibilities set forth herein; 

36. To administer oaths of office or 
any other oath required by law in 
connection with employment in the 
Executive Branch; 

37. To redelegate any authority 
granted herein, together with the power 
of further redelegation, to the extent 
authorized by law; and 

38. To take any action desirable or 
necessary to implement any authority 
granted herein. 

39. In the event of a vacancy in the 
office, or during the incapacity or 
absence, of the General Counsel, the 
authority delegated hereunder may be 
exercised by the Acting General 
Counsel. 

40. Notwithstanding any other 
provision of this delegation and to the 
extent permitted and authorized by law, 
the Director may at any time exercise 
any function or authority delegated 
herein. 

This delegation is effective 
immediately and supersedes prior 
delegation orders made to the General 
Counsel and Congressional Liaison. 

Dated: June 27, 1985. 

Charles Z. Wick, 

Director, United States Information Agency. 
[FR Doc. 85-15840 Filed 7-1-85; 8:45 am] 
BILLING CODE 6230-01-M 


Cultural Property Advisory Committee; 
Meeting Agenda 


The Cultural Property Advisory e 
Committee will conduct a meeting in 
Room 840, 301 4th Street, SW., 
Washington, DC. on July 11. Agenda for 
the meeting is as follows: 


Thursday, July 11 
9:00 A.M.—Chairman’s Remarks. 
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9:15 A.M.—Executive Director's Report. 

9:30 A.M.—Briefing and discussion of the 
Committee's advisory role and proposed 
role for USIA. 

10:15 A.M.—Public Affairs: Briefing and 
discussion of press and public relations 
concerns of the Committee and the 
Agency. 

11:00 A.M.—Review of Customs Interim 
Regulations on Cultural Property Act. 

12:00 A.M.—Lunch. 


Closed to the Public 

1:00 P.M.—Discussion of internal workings of 
Advisory Committee, proposed 
guidelines, receipt of State Party 
Requests and security measures and 
investigative techniques. The Committee 
will divide into subcommittees to discuss 
some of these matters. 

5:00 P.M.—Adjournment. 


Afternoon session of July 11 will be 
closed in accordance with the 
provisions of the Federal Advisory 
Committee Act (5 U.S.C. 552 App. 2) and 
the Government in the Sunshine Act (5 
U.S.C. 552b). The session will be closed 
because the discussion will involve 
investigative techniques and procedures 
for the handling of State Party requests, 
internal personnel rules and practice 
and information, the premature 
disclosure of which, would be likely to 
frustrate significantly implementation of 
proposed actions and policies (5 U.S.C. 
552b (c) (7) (E), 5 U.S.C. 552 (c) (2), and 5 
U.S.C. 552b (c) (9) (B)) respectively. 

Members of the public wishing to 
attend the open session on Thursday, 


* July 11 should contact Ms. Vicki Rose on 


485-6612 by Noon on Wednesday, July 
10. Public attendance will be limited due 
to the size of the meeting room, and 
must be arranged in advance because of - 
controlled access to the USIA Building. 


Dated: June 26, 1985. 
Charles Z. Wick, 


Director. 
[FR Doc. 85-15792 Filed 7—1-85; 8:45 am] 


BILLING CODE 8230-01-M 


~ 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 
Commodity Futures Trading Commis- 


Federal Deposit Insurance Corpora- 
tion 


Federal Energy Regulatory Commis- 
i 7 


Federal Reserve System 8 
National Labor Relations Board 9 
National Transportation Safety Board.. 
Nuclear Regulatory Commission 
Pacific Northwest Electric Power and 
Conservation Planning Council 


1 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:00 a.m., Thursday, 
July 9, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 5th Floor Hearing Room. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: Briefing on 
the National Futures Association. 
CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 85-15910 Filed 6-28-85; 2:08 pm] 
BILLING CODE 6351-01-M 


2 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:00 a.m., Friday, July 
26, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 5th Floor Hearing Room. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: Fourth 
Quarter Objectives, FY 1985. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254--6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 85-15911 Filed 6-28-85; 2:08 pm] 
BILLING CODE 6351-01-M 


3 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:30 a.m., Friday, July 
26, 1985. 


10, 11, 


PLACE: 2033 K Street, NW., Washington, 
D.C., 8th Floor Conferance Room. 


STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement Fourth Quarter Objectives. 
CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 85-15912 Filed 6-28-85; 2:08 pm] 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:00 a.m., Monday, July 
29, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C:, 8th Floor Conference Room. 


STATUS: Closed. 
MATTERS TO BE CONSIDERED: Financial 


Review. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 


[FR Doc. 85-15913 Filed 6-28-85; 2:08 pm] 
BILLING CODE 6351-01-M 


5 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 2:00 p.m., Monday, July 
29, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 5th Floor Hearing Room. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: Report on 
Volume Investors Related Issues and 
proposed Regulatory Responses. 
CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 


[FR Doc. 85-15914 Filed 6-28-85; 2:08 pm] 
BILLING CODE 6351-01-M 


6 
FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:08 p.m. on Wednesday, June 26, 


Federal Register 
Vol. 50, No. 127 


Tuesday, July 2, 1985 


1985, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session, by telephone 
conference call, to gdopt: (1) A 
resolution (a) making funds available for 
the payment of insured deposits made in 
Golden Pacific National Bank, New 
York (Manhattan), New York, which 
was Closed by the Deputy Comptroller 
of the Currency, Office of the 
Comptroller of the Currency, on Friday, 
June 21, 1985; (b) accepting the bid of 
Hongkong and Shanghai Banking 
Corporation, Hong Kong, for the transfer 
of insured déposits of the closed bank; 
and (c) designating four insured, state- 
licensed, New York, New York, 
branches of Hongkong and Shanghai 
Banking Corporation as the agents of the 
Corporation for the payment of the 
insured deposits of the closed bank; and 
(2) an Order approving the applications 
of Hongkong and Shanghai Banking 
Corporation, Hong Kong, for Federal 
deposit insurance of deposits received 
at and recorded for the accounts of its 
state-licensed branches to be located at 
241 Canal Street, 29 Bowery, 40-52 Main 
Street, and 87-03 Queens Boulevard, all 
located in New York (Manhattan), New 
York, and for consent for the branches 
to purchase certain assets of and to 
assume the liability to pay certain 
deposits made in Golden Pacific 
National Bank, New York (Manhattan), 
New York. 

In calling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Mr. Michael A. 
Mancusi, acting in the place and stead 
of Director H. Joe Selby (Acting 
Comptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(6), (c)(8), (c)(9){A)(ii), 
and (c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b{c)(6), (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 


Dated: June 27, 1985. 
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Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

[FR Doc. 85-15876 Filed 6-28-85; 11:10 am] 
BILLING CODE 6714-01-M 
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FEDERAL ENERGY REGULATORY 
COMMISSION 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 49 FR 26435, 
June 26, 1985. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 10:00 a.m., June 28, 1985. 
CHANGE IN THE MEETING: The following 
item has been added: 


Item No., Docket No., and Company 
RP-7—RP85-157-000, United Gas Pipe Line 

Company. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-15892 Filed 6-28-85; 11:33 am] 

BILLING CODE 6717-02-M 


FEDERAL RESERVE SYSTEM 


(Board of Governors of the Federal 
Reserve System) J 

TIME AND DATE: 12:00 noon, Monday, 
July 8, 1985. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, D.C. 20551. 


STATUS: Closed. 


MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: June 28, 1985. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 85-15938 Filed 6-28-85; 4:02 pm] 
BILLING CODE 6210-01-M 


NATIONAL LABOR RELATIONS BOARD 


TIME AND DATE: 2:00 p.m., Tuesday, July 
2, 1985. 


PLACE: Board Conference Room, Sixth 
Floor, 1717 Pennsylvania Avenue, NW. 


STaTus: Closed to public observation 
pursuant to 5 U.S.C. Section 552b(c)(2) 
(internal personnel rules and practices) 
and (c)(6) (personal information where 
disclosure would constitute a clearly 
unwarranted invasion of personal 
privacy). 

MATTERS TO BE CONSIDERED: Selection 
of Regional Director for Region 18, 
Minneapolis, Minnesota. 

CONTACT PERSON FOR MORE 
INFORMATION: John C. Truesdale, 
Executive Secretary, Washington, D.C. 
20570, Telephone: (202) 254-9430. 


Dated: Washington, D.C. June 27, 1985. 
By direction of the Board. 
John C. Truesdale, 
Executive Secretary, National Labor 
Relations Board. 
[FR Doc. 85-15873 Filed 6-28-85; 10:50 am] 
BILLING CODE 7545-01-M 


10 


NATIONAL TRANSPORTATION SAFETY 
BOARD 


TIME AND DATE: 9 a.m., July 9, 1985. 


PLACE: NTSB Board Room, Eighth Floor, 
800 Independence Ave., SW., 
Washington, D.C. 20594. 


STATUS: The first four items on the 
agenda will be open to the public; the 
last two items will be closed under 
Exemption 10 of the Government in the 
Sunshine Act. 


MATTERS TO BE CONSIDERED: 

1. Marine Accident Report and Letters of 
Recommendation: Loss of the U.S. Fishing 
Vessel AMAZING GRACE About 80 Nautical 
Miles East of Cape Henlopen, Delaware 
About November 14, 1984. 

2. Marine Accident Report: Fire Aboard the 
Bahamian Passenger Ship M/V 
SCANDINAVIAN SUN, Port of Miami, 
Florida, August 20, 1984. 

3. Marine Accident Report: Loss by Fire of 
the U.S. Passenger Vessel M/V FANTASY 
ISLANDER, in Charlotte Harbor, Florida, 


* September 8, 1985. 


4. Proposed Letters of Recommendaton: 
Concerning Daytime Running Lights. 

5. Opinion and Order: Administrator v. 
Pacholke, Docket SE-6009 and 6010; 
disposition of respondent's appeal. 

6. Opinion and Order: Administrator v. 
Wagner Docket SE-6379; disposition of 
respondent's appeal. 


CONTACT PERSON FOR MORE 
INFORMATION: Catherine T. Kaputa (202) 
382-6525. 

Catherine T. Kaputa, 

Federal Register Liaison Officer. 

June 14, 1985. 

[FR Doc. 85-15894 Filed 6-28-85; 4:13 pm] 
BILLING CODE 7533-01-M 
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NATIONAL TRANSPORTATION SAFETY 
BOARD 


(NM-85-10] 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 50 FR 23575, 
June 4, 1985. 


PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 9 a.m., Wednesday, June 12, 
1985. 


CHANGE IN MEETING: A majority of the 
Board determined by recorded vote that 


the business of the Board required 


revising the agenda of this meeting and 
that no earlier announcement was 
possible. The following items were 
added to the agenda and discussed in 
open session. 


1. Proposal to convene a public hearing in 
connection with the Derailment of a New 
York City Transit Authority Subway Train at 
the DeKalb Avenue Station in Brooklyn, New 
York, on May 14, 1985. 

2. Proposai to hold a staff-conducted 
deposition proceeding in conjunction with the 
collapse of U.S. bridge spans near Mobile, 
Alabama, April 24, 1985. 

3. Proposal for staff-conducted deposition 
in conjunction with the investigation of the 
Texas Eastern Pipeline Rupture and Fire near 
Beaumont, Kentucky, on April 27, 1985. 


CONTACT PERSON FOR MORE 
INFORMATION: Catherine T. Kaputa. 


Catherine T. Kaputa, 

Alternate Federal Register Liaison Officer. 
June 13, 1985. 

[FR Doc. 85-15864 Filed 6-28-85; 10:35 am] 
BILLING CODE 7533-01-M 


12 


NUCLEAR REGULATORY COMMISSION 


DATE: Weeks of July 1, 8, 15, and 22, 
1985. 


PLACE: Commissioners’ Conference 
Room 1717 H Street, NW., Washington, 
D.C. 
STATUS: OPEN AND CLOSED. 
MATTERS TO BE CONSIDERED: 
Week of July 1 
Tuesday, July 2 
10:00 a.m. 
Discussion of Management-Organization 
and Internal Personnel Matters (Closed— 
Ex. 2 & 6) 
2:00 p.m. 
Discussion of Pending Investigations 
(Closed—Ex. 5 & 7) 


Wednesday, July 3 


3:30 p.m. 
Affirmation Meeting (Public Meeting) (if 
needed) 
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Week of July 8—Tentative 
Wednesday, July 10 
2:00 p.m. 

Discussion/Possible Vote on Full Power 
Operating License for Fermi-2 (Public 
Meeting) 

Thursday, July 11 
9:30 a.m. 

Periodic Meeting with Advisory Committee 
on Reactor Safeguards (ACRS) (Public 
Meeting) 

11:30 a.m. 

Affirmation Meeting (Public Meeting) (if 

needed) 


Week of July 15—Tentative 


Thursday, July 18 
2:00 p.m. 
Affirmation Meeting (Public Meeting) (if 
needed) 
Week of July 22—Tentative 


Tuesday, July 23 
2:30 p.m. 
Discussion of Threat Level and Physical 
Security (Closed—Ex. 1) 
Wednesday, July 24 
10:00 a.m. 
Briefing on Accident Source Term 
Reassessment (Public Meeting) 
1:30 p.m. 
Briefing on Davis-Besse (Public Meeting) 
3:30 p.m. 
Affirmation Meeting (Public Meeting) (if 
needed) 


Friday, July 26 
10:00 a.m. 

Briefing by Georgia Power (Vogtle) on 
Operational Readiness Review Pilot 
Program (Public Meeting) 

2:00 p.m. 

Discussion of Pending Investigations 
(Closed—Ex. 5 & 7) 

ADDITIONAL INFORMATION: Affirmation 
of “Shoreham—Suffork County/New 
York State Motion for Stay of Low- 
Power License” (Public Meeting) was 
held June 24. 

TO VERIFY THE STATUS OF MEETINGS - 
CALL (RECORDING): (202) 634-1498. 
CONTACT PERSON FOR MORE 
INFORMATION: Julia Corrado (202) 634- 
1410. 

Andrew L. Bates, 

Office of the Secretary. 

June 27, 1985. 


{FR Doc. 85-15918 Filed 6-28-85; 3:43 am] 
BILLING CODE 7590-01-M 
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PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL 
ACTION: Addition of item to meeting 
agenda. 

SUMMARY: 

DATE OF MEETING: June 26, 1985. 


27397 


PLACE: Federal Building, South 
Auditorium, 915 Second Avenue, Seattle, 
Washington. 

SUMMARY: The Government in the 
Sunshine Act, 5 U.S.C. 552b, requires 
Federal Register notice whenever an 
agency adds an item to its meeting 
agenda after the meeting has been 
publicly announced. At its June 26, 1985 
meeting in Seattle, Washington, the 
Northwest Power Planning Council 
voted unanimously to add to its agenda 
“Council Decision Regarding Delegation 
of Authority to Approve Plan for 
Temporary John Day Fish Acclimation 
Ponds (Fish and Wildlife Program 
Measure 704(i)(2)”. On June 19, 1985, 
notices of the Council's intent to make 
that addition were mailed to those 
individuals and entities on the Council's 
fish and wildlife consultation list. Such 
notice was also published in the Federal 
Register (50 FR 26,284; June 26, 1985). 
CONTACT PERSON FOR MORE 
INFORMATION: Ms. Janie Pearcy, (503) 
222-5161, 1-800-222-3355 (toll-free in 
Idaho, Montana and Washington) or 1- 
800-452-2324 (toll-free in Oregon). 
Edward Sheets, 

Executive Director. 

[FR Doc. 85-15861 Filed 6-28-85; 8:45 am] 
BILLING CODE 0000-00-M 
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DEPARTMENT OF ENERGY 


Office of the Secretary 


Restitutionary Policy of the 
Department of Energy in Crude Oil 
Cases Where Uitimate Victims of 
Violations of Price and Allocation 
Controls Cannot Be Identified 


AGENCY: Department of Energy. 
ACTION: Policy Statement. 


SUMMARY: The Department of Energy 
(DOE) is announcing its policy 
concerning the exercise of its remedial 
authority under the Emergency 
Petroleum Allocation Act (EPAA), as 
amended, 15 U.S.C. 751 et seq., in crude 
oil cases where the victims of violations 
of the EPAA cannot be identified. 


FOR FURTHER INFORMATION CONTACT: 
James B. McCrae, Office of General 
Counsel, U.S. Department of Energy, 
1000 Independence Avenue, S.W., Room 
6E-042, Forrestal Building, Washington, 
D.C. 20585 (202) 252-6667. 


SUPPLEMENTARY INFORMATION: The DOE 
issues this Statement of Policy, as set 
forth more fully in the attached 
appendix, to clarify how it intends to 
exercise its remedial authority under the 
EPAA in crude oil cases where the 
victims of violations of that Act cannot 
be identified.* This statement is issued 
in conjunction with the findings of the 
DOE Office of Hearings and Appeals on 
referral from the District Court for the 
District of Kansas in Jn re: The 
Department of Energy Stripper Well 
Exemption Litigation, MDL No. 378, that 
it is impossible to trace to the ultimate 
victims the effects of overcharges that 
have been spread through the 
entitlements program, 10 CFR 211.67. 
The DOE has concluded that in such 
crude oil cases where it is impossible to 
trace the effects of violations in order to 
make direct restitution to the specific 
persons injured by them, the overcharge 
moneys should _be retained in an escrow 
account for a reasonable time to afford 
the Congress of the United States an 
opportunity to select the means for 
making indirect restitution. If Congress 
does not enact legislation providing a 
specific means for distribution of these 
moneys by the end of the next session 
(i.e., the fall of 1986), then indirect 
restitution should be made to the whole 
population through payment to the 
general fund of the U.S. Treasury. 


* DOE's Office of Hearings and Appeals is 
simultaneously announcing its intention to 
implement this policy and the policy announced at 
50 FR 1919 (January 14, 1985). 


Issued in Washington, D.C. on June 26, 
1985. 
William H. Mellor III, 
Deputy General Counsel for Legislation and 
Regulations. 


Appendix—Statement of Restitutionary 
Policy of the Department of Energy 


This is the second of the two reports 
requested from the Department of 
Energy (DOE) by the court in its Order 
of May 7, 1985 in Jn re: The Department 
of Energy Stripper Well Exemption 
Litigation, MDL No. 378 (D.Kan., May 7, 
1985). This report sets forth the DOE's 
policy of restitution for these crude oil 
overcharges in view of the findings of 
fact of the DOE's Office of Hearings and 
Appeals (OHA) in the first DOE report 
to the court, dated June 19, 1985. 

After the DOE prevailed in the 
Temporary Emergency Court of Appeals 
on the validity of the DOE's stripper 
well regulations, the underlying lawsuit 
became an enforcement action 
concerned with the appropriate 
distribution of the declared overcharges 
that, for the most part, the plaintiffs had 
previously been required to deposit in 
an escrow account. Because this action 
had begun principally as a declaratory 
judgment and injunction action 
challenging the DOE’s rulings and 
regulations during the period of price 
and allocation controls, the DOE had 
not had the opportunity to develop an 
institutional position with respect to the 
most appropriate means in a 
decontrolled economy to remedy the 
harm caused by the overcharges. 
Accordingly, the DOE sought to have 
this case remanded to the OHA so that 
OHA could apply its expertise to 
attempt to determine the specific 
incidence of the harm caused by the 
overcharges and to enable the 
Department to formulate an informed 
restitutionary policy in this case. 

OHA has now completed its fact- 
finding regarding the first purchaser and 
refiner levels of the distribution chain. 
OHA’s unequivocal conclusion is that it 
is impossible to trace the economic 
harm of the overcharges to particular 
firms or individuals. Indeed, none of the 
participants in the OHA proceeding 
attempted to trace the overcharges. 
Essentially, OHA concluded that direct 
purchasers (as such) generally did not 
absorb the overcharges because they 
were reimbursed by the entitlements 
programs.! Tracing of overcharges is 


1 The record was found to be inconclusive as to 
whether some small proportion of the overcharges 
may have been absorbed by refiner-direct 
purchasers who were undercompensated in some 
months by the entitlements program. Further 
hearings would be required were that factual 
question determined to be material. Any 
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impossible in view of the spreading 
effect of the entitlements program, the 
fungibility of refiner costs and the 
consequent inability of firms and OHA 
to determine which costs were passed 
through and which, if any, were 
retained, and the high proportion of cost 
passthrough, among other factors. 
OHA’s finding that it is impossible to 
trace crude oil cost increases that were 
equalized by the entitlements program, 
as were the cost increases in this case, 
is consistent with the conclusions of the 
two district courts that have previously 
determined that the harm resulting from 
crude oil miscertifications cannot be 
traced. In United States v. Exxon Corp., 
the court found that “the broad 
scattering [through the working of the 
entitlements program and the 
passthrough regulations] of the ill effects 
of Exxon’s wrongdoing renders 
impossible the tracing of the 
overcharges to their ultimate victims and 
the calculation of the precise damages 
suffered by each.” 561 F. Supp. 816, 853 
(D.D.C. 1983), appeal docketed, Nos. 
DC- 91 et seg. (TECA July 6, 1983). 
Similarly, in United States v. Sutton, the 
court found, based upon the testimony 
before it, that tracing the effects of crude 
oil miscertifications is impossible. 
United States v. Sutton, Energy Mgmt., 


’ Court Decisions 1981-84 (CCH) {] 26,501, 


at 29,632 (N.D.Okl. August 17, 1984), 
appeal docketed, Nos. 10-57, 10-58 
(TECA October 12, 1984). QHA’s 
exhaustive proceedings, which included 
20 days of testimony and resulted in a 
12,958 page record, confirmed these 
conclusions in a proceeding in which all 
potential claimants were afforded an 
opportunity to establish a means for 
tracing. 

Since tracing is impossible, OHA 
extensively examined whether 
econometric modeling methods, the 
subject of most of the testimony at the 
hearing, could be used to estimate with 
a reasonable degree of reliability the 
extent to which overcharges were 
passed through at the various levels of 
distribution in the industry. Using the 


“undercompensation” would also, of course, have to 
be reduced by overcompensation in other months 
and the amount passed through to others, but the 
OHA has found that that determination of this 
passthrough is impossible to make on an individual 
firm basis. Because the entitlements program 
utilized industry-wide averages and was not 
intended to equalize each individual refiner'’s crude 
oil costs exactly, it is likely that from time-to-time 
most, if not all, refiners’ post-entitlements crude oil 
costs from miscertified stripper well oil deviated 
from the average. Therefore, as a matter of policy, 
especially since the entitlements program was never 
intended to compensate for any such 
undercompensation, the DOE recommends against 
further complicating the refund proceedings by 
undertaking such a problematical course. 
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method and the data that OHA found 
most reliable, OHA concluded that it is 
likely that refiners (as a class) passed 
through roughly 92 to 98 percent of all 
stripper well overcharges to their 
customers (as a class). 


The reciprocal is, of course, a 
conclusion that refiners (as a class) may 
have absorbed roughly between two and 
eight percent of the overcharges. But, as 
the OHA repeatedly emphasized, this 
conclusion says nothing about the 
amount of the overcharges any 
particular refiner may have absorbed. 
Representing, as it does, nothing more 
than a rough average derived in turn 
from analysis of the limited data that 
has been collected regarding nationwide 
aggregate supply and demand sensitivity 
to price changes for crude oil, refining 
services and petroleum products, some 
refiners necessarily will have absorbed 
amounts less than the average while 
others obviously absorbed more. 
Nothing in the econometric models 
purports to answer the question of 
which refiners are above and which are 
below the average. Neither is it feasible, 
OHA has concluded, to answer that 
question through an attempt at direct 
tracing. Therefore, the one certainty is 
that it is impossible to determine to 
what extent any individual refiner did 
not pass through the proportionate share 
of the overcharges that was distributed 
to it in the first instance by the 
automatic operation of the entitlements 
program. 


Since direct restitution based upon 
individual proof of harm is thus shown 
to be impossible, some other, indirect 
means of effectuating restitution must be 
used. While it might not be unlawful to 
make indirect restitution to refiners 
based upon some equitable distribution 
plan among refiners using a reasonable 
percentage figure between 2.7 and 8.1 
percent, and excluding the share 
attributable to those producer-refiners 
who themselves violated the stripper 
well regulations,” the Department, as the 
agency charged with administering the 
price control enforcement program, has 
concluded that this is not the most 
desirable way to make restitution for the 
crude oil overcharges at issue in this 
case. The superficial appeal of putting a 
small part of the overcharge refunds into 
the hands of “real” firms fades in the 


2 Of course, plaintiffs in the Stripper Well 
Litigation, which include most of the largest 
integrated oil companies and account for more than 
half of the Nation's refining capacity, would be 
barred from receiving any portion of the refund by 
the doctrine of unclean hands. Citronelle-Mobile 
Gathering, Inc. v. Edwards, 669 F.2d 717, 723 
(TEXA), cert. denied, 459 U.S. 877 (1982); United 
States v. Exxon Corporation, 561 F. Supp at 853 n.55. 


face of the realization that the best 
efforts of economists and fact-finders 
still result in (1) great inexactitude in 
applying a modeling method 
establishing a range of best estimates of 
injury to the refiner class differing by a 
factor of three, and (2) any matching 
between the amount a particular refiner 
receives and the amount of harm 
suffered being purely coincidental. 
Additionally, refunds based upon the 
econometric method developed by OHA 
would entail considerable 
administrative costs and very long 
delays before distribution. It could 
require further hearings or an individual 
claims procedure where innumerable 
direct purchasers could be given an 
opportunity to substantiate their 
individual claims. Moreover, hundreds 
of refiners would at least have to prove 
up their banks on a monthly basis to be 
eligible for a refund. Not only the OHA's 
present decision, but each of the 
hundreds of individual decisions might 
then be subjected to judicial challenges. 
Furthermore, the modeling method 
would require additional threshold 
hearings in an attempt to apply 
econometric methods to establish the 
most likely degree of overcharge 
absorption at the wholesaler and 
retailer levels of distribution for the 
proportion of petroleum products 
distributed through them and other 
downstream distributors.* Once this was 


3OHA found that such generic hearings would 
not be necessary for two classes of purchasers: 
consumers of petroleum products who purchased 
directly from refiners and large consumers who 
purchased products under contracts which provided 
for the passthrough of changes in entitlements 
program benefits. The latter class, if they were end- 
users, absorbed 100 percent of their pro rata share 
of overcharges, and the first group could be 
presumed to have absorbed roughly 96 percent. 
However, processing applications by such 
purchasers would be an unwieldy task since the 
number of direct purchasers from refiners, which 
includes (in addition to the airlines, public utilities, 
and the Federal Government) diverse groups of 
manufacturers and managers of large commercial 
buildings, could total tens of thousands of 
consumers. Moreover, even after administratively 
processing this large number of claims, there would 
be no more assurance that the money was actually 
getting back to the ultimate injured parties under 
this scheme than under other forms of indirect 
restitution. For example, while utilities would be 
subject to mandatory passthrough provisions to 
current customers, those customers are not 


_ necessarily the same as the injured customers who 


purchased products at the time of the violations. 
Similarly, the costs incurred by airlines were, at 
least in part, considered by the Civil Aeronautics 
Board in approving the airlines’ fare structures 
during the period prior to deregulation. Now, 
however, in view of decontrol of the airlines, there 
is no merchanism to get this money back to those 
customers who paid the increased fares. 
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accomplished, the ensuing individual 
claims procedures for the thousands of 
wholesalers and retailers would have to 
be conducted. Again, distribution most 
likely would be delayed substantially by 
numerous challenges in court. 


The appropriateness of the burden, 
cost and delay of these further 
proceedings is problematic in view of 
the small percentage of the overcharges 
that would actually be distributed under 
such a method. OHA estimated that 
approximately two to eight percent of 
the overcharges were absorbed by 
refiners (more than half of which is 
attributable to those with unclean 
hands). OHA did not advance to the 
point where it could make an 
econometric examination of the 
probable degree of passthrough at the 
petroleum product wholesaler and 
retailer levels. However, given that 
OHA's rough estimates were based in 
part on national product data also 
applicable to downstream distributions, 
and that DOE’s experience gained in the 
course of DOE enforcement audits and 
regulatory actions indicates that during 
the period when most of the stripper 
well violations occurred wholesalers 
and retailers were generally able to pass 
through their cost increases, it is 
unreasonable to assume that application 
of the OHA methodology to wholesalers 
and retailers as a class would result in a 
pass-through figure significantly less in 
magnitude than that for refiners. Thus, 
the econometric method would most 
likely distribute only a very small 
percentage of the overcharges, probably 
in the range of three to eleven percent 
(given the unclean hands of so many 
refiners). It thus appears that almost all 
overcharges were passed through to 
ultimate consumers regardless of 
whether those consumers purchased 
petroleum products directly from 
refiners or whether they purchased 
petroleum products through 
intermediaries. This conclusion, based 
upon the extensive OHA report, is 
consistent with the intended workings of 
the price control program and with the 
conclusions reached by the district 
courts in the Sutton and Exxon cases. 

This means that any potential refunds 
to distributors of petroleum products 
would be quite small. For example, at 
the jobber level alone, assuming a four 
percent level of injury, the average 
refund to each of the 24,000 wholesalers 
and wholesaler-retailers (which does 
not include firms which are solely 
retailers) could be only about $800.* The 


‘The overcharges and interest are approximately 
one billion dollars. About 49 percent of all gasoline 
Continued 
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same is true at the utility level. Even if 
one takes the best case, where a utility 
purchased from a refiner under a 
contract which passed through all 
entitlements costs, the refund to each 
customer is quite small. For example, 
Southern California Edison Company, in 
its comments before OHA, claimed to be 
the largest oil consuming utility in the 
Nation, having purchased about 330 
million barrels of fuel oil during the 
entire control period under contracts 
providing for the direct flow through of 
the impact of entitlements from refiners 
to Edison. Since California Edison 
serves approximately nine million 
persons, its customers would receive on 
the average only about $1.20 even if all 
330 million barrels were purchased in 
1978-1980 when the primary violations 
occurred. Of course, even here there 
would be no tracing. Because the 
violation occurred years ago, many who 
were customers then will not be now. 
Conversely, many who would receive 
reftunds nov were not injured because 
they were not customers then. 

This analysis leads DOE to the 
conclusion that the econometric 
modeling method of indirect restitution 
described by the OHA is neither : 
compelled nor desirable. It is too inexact 
in determining injury to particular 
classes of claimants and yields no 
conclusions concerning the injury to 
individuals within any class. The 
governmental costs in resources and, 
more importantly, societal costs in years 
of continued litigation prior to 
distribution are unacceptably high. 
Moreover, the few instances in which it 
may be possible to make refunds that do 
not depend upon the econometic method 
are exceptions to the general rule. These 
exceptions, representing, as they do, 
only a small percentage of the 
overcharges, should not become the 
focus of DOE’s and the court's 
restitutionary efforts in this case at the 
expense of the vast population of 
overcharged consumers. 

In view of these conclusions, and 
because of the enormous amounts at 
issue in this and similar cases, DOE 
recommends that the stripper well 
overcharge monies be maintained in the 


in 1980 was distributed through jobbers. Assuming, 
for simplicity, the percentage of product distributed 
through jobbers to be the-same for all petroleum 
products, about $490 million of the overcharges 
passed through the hands of jobbers. Assuming that 
jobbers (as a class) absorbed four percent of the 
overcharges that were passed on to them by their 
refiner-suppliers, the total amount absorbed by 
jobbers (as a class) would be about $19 million. 
Distributing this to all 24 thousand jobbers yields an 
average refund of about $800. Of course, the 
members of the jobber population will have 
changed substantially in the five years since 
decontrol, presenting yet further difficulties. 


escrow account to afford the Congress 
of the United States ample opportunity 
to select the means for making indirect 
restitution in crude oil cases like this 
where the entitlements program spread 
the effects of the overcharges 


nationwide and where it is impossible to: 


trace the overcharges and make direct 
restitution to the specific persons 
injured by them. Indeed, both the Senate 
and the House of Representatives have, 
in the Budget Resolutions that each have 
passed, provided for the use of these 
and other petroleum overcharge funds 
that cannot be traced and refunded to 
specific overcharged persons (as is the 
case here) to fund programs aiding all 
citizens. Specifically, they would be 
used for federally funded programs, in 
substitution for other funds which would 
then be available for general 
appropriations or deficit reductions. 
Such legislation would provide a more 
systematic and predictable 
disbursement of the monies than 
continued independent decisions in 
DOE's many enforcement cases. The 
appropriations process was similarly 
used in 1982 as a vehicle for distributing 
oil overcharge monies under the Warner 
Amendment.® 

Further Continuing Appropriations 
Act, Pub. L. No. 97-377, Section 155, 96 
Stat. 1830, 1919 (1982). 

The public policy decision as to the 
best means of providing indirect 
restitution to the general public should 
be made by the Congress on a uniform 
basis. Moreover, clear congressional 
guidance would reduce, if not eliminate, 
time-consuming and costly litigation 
over appropriate remedies. 

If Congress does not enact legislation 
providing a specific means for 
distribution of these monies by the end 
of the next session {i.e., the Fall of 1986) 
then the most effective means of making 
indirect restitution to the whole 
population, over which virtually all of - 
the overcharges were spread, is through 
the government. This conclusion is 
consistent with the results reached by 
the district courts in the Exxon and 
Sutton cases and with the congressional 
will as evidenced in the Warner 
Amendment. More specifically, the 
monies should be paid to the general 
fund of the U.S. Treasury. As the 
Temporary Emergency Court of Appeals 
recently explained, payment to the 
general fund is a lawful and appropriate 
method of providing indirect restitution 
since “it will benefit the public.” Payne 


5 The Administration also has formally submitted 
to the Congress a draft bill, the Petroleum 
Overcharge Restitution Act, to resolve the 
restitution issue that is independent of the adopted 
Budget Resolutions. 
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22, Inc. v. United States, No. DC-102 
(TECA March 29, 1985). By reducing the 
Federal deficit, it tends to offset the 
nationwide inflationary impact of the 
original violation, thus benefiting the 
economy and citizens generally. This 
restitutionary nexus was also 
recognized by this court in its referral 
order: 


A direct refund to the United States 
Treasury would serve equitable and 
restitutionary goals. While such a remedy 
would not aid energy consumers as directly 
as refund to the states for use in energy 
programs, it would have certain advantages. 
It would involve virtually no administrative 
expense and would benefit the public at large 
by increasing federal revenues. 


In re: The Department of Energy 
Stripper Well Exemption Litigation, 578 
F. Supp at 595. 

This approach is preferred to further 
ad hoc distribution to the states. If there 
is no legislation, the states, as a result of 
the decisions in Exxon and Sutton, will 
receive more than two billion dollars for 
use in certain federally-established 
energy programs. The Department of 
Energy, which is responsible for 
administering and overseeing most of 
these programs at the federal level, has 
concluded that the states cannot make 
effective use of additional monies 
(beyond those appropriated by Congress 
and awarded by the Exxon and Sutton 
courts) for these progams at this time. 
The need for the reduction in the federal 
deficit that would result from payment 
of these overcharges into the Treasury is 
well known, as is the benefit to all 
Americans that would result. 


Dated: June 21, 1985. 
Danny J. Boggs, 
Deputy Secretary. 
[FR Doc. 85-15855 Filed 7-1-85; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Hearings and Appeals 


Order implementing Departmental 
Policy Regarding Crude Oil 
Overcharges 


AGENCY: Office of Hearings and 
Appeals, DOE. 


ACTION: Order implementing 
departmental policy regarding crude oil 
overcharges. 


SUMMARY: The Order confirms DOE 
policy to hold crude oil overcharge 
funds in escrow pending Congressional 
action and implements a procedure to 
use an appropriate portion of crude oil 
overcharge funds to fund outstanding 
final entitlements exception relief 
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“receive orders” to firms with 
adjudicated hardship. 


DATE AND ADDRESS: Claims and 
objections must be filed on or before 
August 1, 1985, Office of Hearings and 
Appeals, Department of Energy, 1000 

. Independence Ave., SW., Washington, 
D.C. 20885. 


FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann, Deputy Director, 
Roger Klurfeld, Assistant Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252-2094 
(Mann); 252-2383 (Klurfeld). 


SUPPLEMENTARY INFORMATION: 
Text of Order 


Today, the Department of Energy 
(DOE) filed with the United States 
District Court for the District of Kansas 
its policy statement concerning the 
distribution of the funds in escrow 
representing overcharges in the 
Department of Energy Stripper Well 
Exemption Litigation, M.D.L. 378, based 
on the factual findings made by this 
office which are simultaneously being 
submitted to the court. In light of these 
findings, DOE in its policy statement is 
recommending that the stripper well 
overcharges be placed in escrow to 
afford the Congress of the United States 
the opportunity to select the means of 
making indirect restitution. 
Alternatively, should Congress decline 
to act on the issue, DOE's policy will be 


that the monies should be paid to the 
general fund of the United States 
Treasury, for the benefit of all 
Americans. 

The decision to place the overcharge 
funds in escrow pending Congressional 
action is now DOE policy. In the 
Stripper Well Exemption proceeding, of 
course, this office was acting solely as a 
finder of fact under the orders of the 
Kansas court, and the companion DOE 
policy statement is a recommendation to 
that court. However, as to the other 
overcharge funds representing 
entitlements-period crude oil 
miscertification violations being 
administered under the authority of 10 
CFR Part 205, Subpart V, this office will 
apply that policy to refund proceedings 
involving those funds. 

We are also announcing today that 
another previously-enunciated DOE 
policy now will be implemented by its 
own terms as a result of the factual 
findings made by this office. On January 
9, 1985, DOE decided that, in view of the 
determination not to publish any further 
entitlements notices, those refiners with 
adjudicated final “receive orders” 
arising from the entitlements programs 
would be funded from overcharge 
money “{i]f OHA determines that a 
portion of [this] money corresponds to 
injury to refiners as a class. . . .” 50 FR 
1919, 1921 (January 14, 1985). We have 
found in the stripper well proceeding 
that refiners, as a class, absorbed some 
part of crude oil overcharges. 
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The economic effects of the 
entitlements program were felt by all 
levels of the petroleum distribution 
chain during price controls. The 
economic incidence of net reductions in 
entitlements obligations as a result of 
exception relief during the program was 
identical to the incidence of crude oil 
overcharges during the program. 
Therefore, DOE has determined that it 
would be fair to use an appropriate 
portion of crude oil overcharge funds as 
a means to implement relief “to firms 
with adjudicated hardship.” Jd. 

In view of the foregoing, any holder of 
a finally adjudicated entitlements 
receive order must, within 30 days of 
publication of this Order in the Federal 
Register, apply to this office for payment 
in accordance with the order. Moreover, 
any person alleging that it is adversely 
affected by this order must file any 
objection within 30 days.' Any person 
who subsequently receives a final 
adjudicated receive order will have 30 
days from the date of the order to make 
an application for payment. 

Dated: June 21, 1985. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
[FR Doc. 85-15854 Filed 7-1-85; 8:45 am] 
BILLING CODE 6450-01-M 


‘Because of the litigation concerning the 
entitlements program, Texaco Inc. v. DOE, TECA 
Nos. 3-44 through 49, any payment pursuant to this 
order will be placed in an interest-bearing escrow 
account pending the outcome of that litigation. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 


45 CFR Parts 405 and 412 
[BDM-016-N] 


Medicare Program; FY 1986 
Prospective Payments for Inpatient 
Hospital Services 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of public meeting. 


SUMMARY: The Health Care Financing 
Administration will hold a public 
briefing to present the data and 
methodology used to develop the FY 
1986 prospective payment system rates. 
Emphasis will be on the recalibration of 
the diagnosis-related group weights, the 
new wage index, and justification for no 
increase in the FY 1986 payment rates 
that were presented in the proposed rule 
published June 10, 1985. 


DATE: The public meeting will be held on 
Tuesday, July 2, 1985, beginning at 9:00 
a.m. e.d.t. 


aporEss: The public meeting will be 
held in Conference Rooms, 303 and 
305A, Hubert H. Humphrey Building, 200 
Independence Ave., SW., Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: 
Roland King, (301) 594-2826. 


SUPPLEMENTARY INFORMATION: On June 
10, 1985, we published a notice of 
proposed rulemaking in the Federal 
Register (50 FR 24366) to propose 
changes to the Medicare inpatient 
hospital prospective payment system 
and the FY 1986 prospective payment 
rates. The proposed changes in the 
prospective payment system included 
changes to some of the diagnosis-related 
groups (DRGs) that are used to classify 
Medicare patients discharges for 
purposes of payment and a recalibration 
of all the DRG weights using 1984 
patient billing and charge data. 
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We have received requests that we 
make available to the public all the data 
and analytical assumptions that were 
used to calculate the proposed DRG 
classifications and weights and the 
proposed payment rates. We believe 
that a public meeting is the most 
efficient and equitable manner in which 
to present this material to the interested 
parties. Therefore, on July 2, 1985, HCFA 
will make available all the relevant data 
and knowledgeable staff members will 
explain how the data are set up and the 
specific parameters that were used in 
developing the data. See the notice of - 
modification of system of records 
published elsewhere in this issue of the 
Federal Register for a discussion of 
these data and the fees that are required 
for procurement of the data. 

Dated: June 28, 1985. 

Carolyne K. Davis, 

Administrator, Health Care Financing 
Administration. 

[FR Doc. 85-15893 Filed 6-28-85; 11:41 am] 
BILLING CODE 4120-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
[BDM-017-N] 


Privacy Act of 1974; Modification of 
System of Records 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of expansion in an 
existing system of records. 


SUMMARY: The Health Care Financing 
Administration is expanding the data in 
the Medicare Provider Analysis, and 
Review (MEDPAR) file, which is a part 
of its Medicare Bill File (Statistics) 
system, #09-70-0005. 


EFFECTIVE DATE: This notice is effective 


July 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Glenn J. Martin, Office of Information 
Resources Management, G-A-2 
Meadows East Building, 6300 Security 
Boulevard, Baltimore, MD 21207,, (301) 
594-7170. 

SUPPLEMENTARY INFORMATION: The 
notice for the Medicare Bill File 


(Statistics) system, #09-70-0005, was 
most recently published in the Federal 
Register on December 24, 1984 (49 FR 
49942). This system contains records on 
bills for services furnished to persons 
enrolled in the hospital insurance or 
supplementary medical benefits part of 
the Medicare program. Also included 
are demographic data on beneficiaries, 
diagnosis and surgery data, and 
provider characteristics. Data in this file 
are used primarily for statistical and 
research purposes. ; 

Effective with data for Federal fiscal 
year 1984, the HCFA Medicare Provider 
Analysis and Review (MEDPAR) file 
will no longer be based on hospital bills 
of a 20 percent sample of Medicare 
beneficiaries discharged from short-stay 
hospitals. Instead, the MEDPAR file will 
include data from hospital bills for 100 
percent of those discharges. In addition, 
the MEDPAR file will include secondary 
diagnoses and procedures. In the system 
notice for the Medicare Bill File 
(Statistics) System, #09-70-0005 as 
published in the Federal Register on 
December 24, 1984, the categories of 
records in the system was described as 
including “diagnosis and surgery codes 
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on a sampling of the population” (49 FR 
49943). This is corrected to read 
“diagnosis and procedure codes” and 
references to a sampling should be 
struck. 

The modified MEDPAR file available 
under routine use (5) of the systems 
notice for the Medicare Bill File 
(statistics) HHS, HCFA, BDMS-09-70- 
0005 will also be based on 100 percent of 
Medicare beneficiary discharges and 
will include the additional information 
on diagnoses and procedures. Entities 
that request release of these data from 
the expanding modified MEDPAR file 
and that meet the criteria for release of 
the data (see 49 FR 49943, December 24, 
1984 for a description of these criteria) 
will be required to pay a $2500 fee 
before receiving the data in order to 
cover the cost of producing the data. 

This action does not require a report 
of altered system under 5 U.S.C. 552a(o). 


Dated: June 28, 1985. 
Carolyne K. Davis, 


Administrator, Health Care Financing 
Administration. 


[FR Doc. 85-15879 Filed 6-28-85; 11:41 aml 
BILLING CODE 4120-0i1-M 
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